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Rules  and  Regulations 


Title  7— AGRICULTURE 

Chapter  VI — Soil  Conservation  Serv¬ 
ice,  Department  of  Agriculture 

PART  601— GREAT  PLAINS 

CONSERVATION  PROGRAM 

General  Program  Provisions 

Correction 

In  F.R.  Doc.  70-1678  appearing  on  page 
2817  in  the  issue  for  Wednesday,  Febru¬ 
ary  11.  1970,  the  following  changes  should 
be  made : 

1.  The  reference  in  the  seventh  line  of 
§  601.23(c)  to  “CSC"  should  read  “SCS”. 

2.  In  the  fourteenth  line  of  the  sec¬ 
ond  column,  the  word  “be”  should  be 
inserted  between  the  words  “shall"  and 
“no”. 


Chapter  IX — Consumer  and  Market¬ 
ing  Service  (Marketing  Agreements 
and  Orders;  Fruit,  Vegetables, 
Nuts),  Department  of  Agriculture 

(Grapefruit  Reg.  36,  Amdt.  31 

PART  909— GRAPEFRUIT  GROWN  IN 
THE  STATE  OF  ARIZONA;  IN  IM¬ 
PERIAL  COUNTY,  CALIF.;  AND  IN 
THAT  PART  OF  RIVERSIDE  COUNTY, 
CALIF.,  SITUATED  SOUTH  AND  EAST 
OF  WHITE  WATER,  CALIF. 

Limitation  of  Shipments 

Findings.  ( 1 )  Pursuant  to  the  market¬ 
ing  agreement,  as  amended,  and  Order 
No.  909,  as  amended  (7  CFR  Part  909), 
regulating  the  handling  of  grapefruit 
grown  in  the  State  of  Arizona:  in  Im¬ 
perial  County,  Calif.;  and  in  that  part 
of  Riverside  County,  Calif.,  situated 
south  and  east  of  White  Water,  C?alif., 
effective  under  the  applicable  provisions 
of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  and  upon  the  basis  of  the  recom¬ 
mendation  of  the  Administrative 
Committee  (established  under  the  afore¬ 
said  amended  marketing  agreement  and 
order),  and  upon  other  available  infor¬ 
mation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  grapefruit, 
as  hereinafter  provided,  will  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  act. 

(2)  The  recommendation  of  the  Ad¬ 
ministrative  Committee  reflects  its  ap¬ 
praisal  of  the  current  grapefruit  crop  and 
the  current  and  prospective  market  con¬ 
ditions.  The  grade  requirements  provided 
herein  are  necessary  to  prevent  the 
handling,  on  and  after  March  1,  1970, 
of  any  grapefruit  of  lower  grades  than 
those  hereinafter  specified  so  as  to  pro¬ 
vide  consumers  with  good  quality  fruit, 
consistent  with  ( 1 )  the  overall  quality  of 
the  crop,  and  (2)  maximizing  returns  to 
the  producers  pursuant  to  the  declared 
policy  of  the  act. 


(3)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
amendment  until  30  days  after  publica¬ 
tion  thereof  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  time  intervening 
between  the  date  when  information  upon 
which  this  amendment  is  based  became 
available  and  the  time  when  this  amend¬ 
ment  must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient,  and  a  reasonable  time  is 
permitted  imder  the  circumstnaces,  for 
preparation  for  such  effective  date.  The 
Administrative  Committee  held  an  as¬ 
sembled  meeting  on  February  17,  1970,  to 
consider  recommendation  for  regulation ; 
the  recommendation  and  supporting  in¬ 
formation  for  regulation  during  the  pe¬ 
riod  specified  herein  were  promptly 
submitted  to  the  Department  after  such 
assembled  meeting;  necessary  supple¬ 
mental  economic  and  statistical  infor¬ 
mation  upon  which  this  recommended 
amendment  is  based  were  received  Feb¬ 
ruary  18, 1970;  information  regarding  the 
provisions  of  the  regulation  recom¬ 
mended  by  the  committee,  including  the 
effective  time  thereof,  has  been  dis¬ 
seminated  to  shippers  of  grapefruit, 
grown  as  aforesaid;  this  amendment  is 
identical  with  the  recommendation  of 
the  committee:  it  is  necessary,  in  order 
to  effectuate  the  declared  policy  of  the 
act,  to  make  this  amendment  effective 
on  the  date  hereinafter  set  forth;  com¬ 
pliance  with  this  amendment  will  not  re¬ 
quire  any  special  preparation  on  the  part 
of  the  persons  subject  thereto  which  can¬ 
not  be  completed  on  or  before  the  effec¬ 
tive  date  hereof:  and  this  amendment 
relieves  restrictions  on  the  handling  of 
grapefruit. 

Order.  In  §  909.336  (Grapefruit  Regu¬ 
lation  36;  34  F.R.  15747;  34  F.R.  18294; 
34  F.R.  18813)  the  provisions  of  para¬ 
graph  (a)  are  amended  to  read  as 
follows : 

§  909.336  Grapefruit  Re;;uIatIon  36. 

(a)  Order.  (1)  Except  as  otherwise 
provided  in  subparagraph  (2)  of  this 
paragraph,  during  the  period  March  1, 
1970,  through  August  31,  1970,  no  han¬ 
dler  shall  handle  from  the  State  of  Cali¬ 
fornia  or  the  State  of  Arizona  to  any 
point  outside  thereof : 

(i)  Any  grapefruit  which  do  not  meet 
the  requirements  of  the  U.S.  No.  2  grade 
which  for  purposes  of  this  regulation 
shall  include  as  a  part  of  the  fairly  well 
formed  requirement  the  requirement 
that  the  fruit  be  free  from  peel  that  is 
more  than  one  inch  in  thickness  at  the 
stem  end  (measured  from  the  flesh  to 
the  highest  point  of  the  peel) ;  Provided, 
That  in  lieu  of  the  10  percent  toler¬ 
ances  provided  for  the  U.S.  No.  2  grade, 
the  following  tolerances,  by  count,  shall 
be  allowed  for  the  defects  listed : 


(a)  25  percent  for  grapefruit  which 
fail  to  meet  the  requirements  of  the 
grade:  Provided,  That  included  in  this 
amount  not  more  than  the  following 
percentages  shall  be  allowed  for  the  de¬ 
fects  listed: 

(1)  10  percent  for  grapefruit  which 
are  not  at  least  slightly  colored: 

(2)  10  percent  for  defects  other  than 
not  being  at  least  slightly  colored  or 
fairly  well  formed  or  free  from  serious 
damage  caused  by  dryness  or  mushy 
condition,  including  therein  not  more 
than  one-half  of  1  percent  for  decay, 
and  not  more  than  5  percent  for  any 
other  defect  other  than  stems  not 
properly  clipped  or  for  serious  dam¬ 
age  caused  by  sprayburn,  fumigation, 
sprouting,  insect  or  mechanical  means; 

(3)  15  percent  in  addition  to  the  tol¬ 
erance  provided  in  subdivision  (i)  (a)  (2) 
of  this  subparagraph  for  scars  which  are 
light  colored,  fairly  smooth,  with  no 
depth  and  aggregate  more  than  25  per¬ 
cent  of  the  fruit  surface ; 

(4)  15  percent  for  grapefruit  failing 
to  meet  the  requirement  of  fairly  well 
formed  except  that  not  more  than  one- 
third  of  this  amount  or  5  percent  shall 
be  allowed  for  fruit  having  peel  that  is 
more  than  1  inch  in  thickness  at  the 
stem  end:  Provided,  That  the  10  per¬ 
cent  tolerance  provided  in  subdivision 
(i)(a)(2)  of  this  subparagraph  shall  be 
diminished  by  an  amount  equal  to  the 
percentage  of  grapefruit  having  peel 
more  than  1  inch  in  thickness  at  the 
stem  end;  and 

(5)  15  percent  for  serious  damage 
caused  by  dryness  or  mushy  condition, 
including  therein  not  more  than  5  per¬ 
cent  for  grapefruit  having  40  percent  or 
more  of  the  pulp  affected  by  dryness  or 
mushy  condition;  Provided,  That  for  any 
lot  of  grapefruit  affected  by  dryness  or 
mushy  condition  the  total  tolerance  for 
defects  permitted  by  this  subdivision 
(i)(a)(5)  and  for  defects  for  which  a 
tolerance  is  provided  imder  subdivison 
(i)  (o)  (2)  shall  not  exceed  15  percent. 

(ii)  Any  grapefruit  which  measure 
less  than  S'Km  inches  in  diameter,  except 
that  a  tolerance  of  5  piercent,  by  count, 
for  grapefruit  smaller  than  3*’''ir,  inches 
shall  be  permitted,  which  tolerance  shall 
be  applied  in  accordance  with  the  pro¬ 
visions  for  the  application  of  tolerances 
specified  in  the  revised  U.S.  Standards 
for  Grapefruit  (California  and  Arizona), 
7  CFR  51.925-51.955:  Provided,  That  in 
determining  the  percentage  of  grape¬ 
fruit  in  any  lot  which  are  smaller  than 
3'^ir,  inches  in  diameter,  such  percentage 
shall  be  based  only  on  the  grapefruit  in 
such  lot  which  are  of  a  size  3''*i(j  inches 
in  diameter  and  smaller. 

(2)  Subject  to  the  requirements  of 
subparagraph  (l)(i)  of  this  paragraph, 
any  handler  may,  but  only  as  the  initial 
handler  thereof,  handle  grapefruit 
smaller  than  inches  in  diameter  di¬ 
rectly  to  a  destination  in  Zone  4,  Zone  3, 
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or  Zone  2;  and  if  the  grapefruit  is  so 
handled  directly  to  Zone  2  the  grapefruit 
does  not  measure  less  than  3‘‘/io  inches 
in  diameter:  Provided,  That  a  toler¬ 
ance  of  5  percent,  by  count,  of  grape¬ 
fruit  smaller  than  3^/|r,  inches  in  di¬ 
ameter  shall  be  permitted,  which 
tolerance  shall  be  applied  in  accord¬ 
ance  with  the  aforesaid  provisions 
for  the  application  of  tolerances  and,  in 
determining  the  percentage  of  grape¬ 
fruit  in  any  lot  which  are  smaller  than 
ZVir,  inches  in  diameter,  such  percentage 
shall  be  based  only  on  the  gra'pefruit  in 
such  lot  which  are  3'V|,j  inches  in  di¬ 
ameter  and  smaller. 

•  •  '  *  *  * 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  February  27,  1970,  to  become 
effective  March  1,  1970. 

Paul  A.  Nicholson, 
Deputy  Director,  Fruit  and  Veg¬ 
etable  Division,  Consumer  and 
Marketing  Service. 

IP.R.  Doc.  70  2644;  Piled,  Mar.  3,  1970; 

8:51  ajn.| 


Chapter  X — Consumer  and  Marketing 

Service  (Marketing  Agreements  and 

Orders;  Milk),  Department  of  Agri¬ 
culture 

I  Milk  Order  No.  16) 

PART  1016— MILK  IN  THE  UPPER 

CHESAPEAKE  BAY  (MARYLAND) 

MARKETING  AREA 

Order  Suspending  Certain  Provision 

This  suspension  order  is  issued  pur¬ 
suant  to  the  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended  (7  U.S.C.  601  et  seq.) ,  and  of 
the  order  regulating  the  handling  of  milk 
in  the  Upper  Chesapeake  Bay  marketing 
area. 

It  is  hereby  found  and  detennined  that 
for  the  month  of  Febi-uary  1970,  the  fol¬ 
lowing  provisions  of  the  order  no  longer 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

In  paragraph  (e)  (Producer  definition) 
of  §  1016.2,  the  text  commencing  with 
the  words  “(s)  of  March  through  Sep¬ 
tember,  or  which  is  diverted  *  *  *”  and 
through  to  the  end  of  the  paragraph 
(including  subparagraphs  (1),  (2),  and 
(3) )  except  for  the  first  and  second  pro¬ 
visos  thereunder. 

It  is  hereby  found  and  determined  that 
30  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  This  saspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  maintain  orderly  marketing  conditions 
in  the  marketing  area; 

(b)  This  suspension  order  will  permit 
unlimited  diversion  of  producer  milk  to 
nonpool  plants  for  the  month  of  February 
1970. 

The  suspension  action  was  requested 
by  the  Maryand  (Cooperative  Milk  Pro¬ 
ducers  Association,  Inc.,  and  was  sup¬ 
ported  by  Inter-State  Milk  Producers 
Cooperative,  Inc.,  Capitol  MUk  Produc¬ 


ers  Cooperative,  Inc.,  and  by  milk  deal¬ 
ers  doing  the  preponderance  of  business 
in  the  market. 

The  order  provides  certain  limitations 
on  diversions  during  the  months  of  Sep¬ 
tember  through  February.  "There  are  no 
limitations  on  diversions  during  other 
months  of  the  year. 

Producer  deliveries  have  increased 
more  than  usual  in  recent  months  in  re¬ 
lation  to  (Class  I  sales.  The  available  pool 
manufacturing  facilities  in  the  market 
are  operating  to  capacity  and  it  has  been 
necessary  to  divert  substantial  quanti¬ 
ties  of  milk  to  nonpool  plants  during  the 
month.  The  suspension  action  is  neces¬ 
sary  in  order  that  established  producers 
whose  milk  is  being  diverted  will  con¬ 
tinue  to  have  their  milk  pooled  under  the 
order;  and 

(c)  This  suspension  order  does  not 
require  of  persons  affected  substantial  or 
extensive  preparation  prior  to  the  effec¬ 
tive  date. 

Therefore,  good  cause  exists  for  mak¬ 
ing  this  order  effective  with  respect  to 
producer  milk  deliveries  during  February 
1970. 

It  is  therefore  ordered.  That  the  afore¬ 
said  provisions  of  order  are  hereby  sus¬ 
pended  for  the  month  of  February  1970. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.O. 
601-674) 

Effective  date:  Upon  publication  in  the 
Federal  Register. 

Signed  at  Washington,  D.C.,  on:  Feb¬ 
ruary  27,  1970. 

Richard  E.  Lync, 
Assistant  Secretary. 

(P.R.  Doc.  70-2648;  Piled,  Mar.  3,  1970; 

8:51  ajn.| 


I  Milk  Order  No.  34 1 

PART  1034— MILK  IN  THE  MIAMI 
VALLEY  MARKETING  AREA 

Order  Suspending  Certain  Provision 

This  suspension  order  Is  issued  pursu¬ 
ant  to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  of 
the  order  regulating  the  handling  of  milk 
in  the  Miami  Valley  marketing  area. 

It  is  hereby  found  and  determined  that 
the  following  provision  of  the  order  no 
longer  tends  to  effectuate  the  declared 
policy  of  the  Act: 

In  §  1034.16,  which  defines  a  “fluid  milk 
product’’,  the  provision  “or  cultured.’’ 

Statement  of  Consideration 

Suspension  of  this  provision  will 
change  the  classification  of  yogurt  from 
a  Class  I  product  to  a  Class  II  product. 

The  suspension  was  requested  by  a 
handler  regulated  under  the  Miami  Val¬ 
ley  order  and  supported  by  another 
Miami  Valley  handier  who  distributes 
yogurt.  These  handlers  contend  that  milk 
used  in  yogurt  should  be  priced  to  Miami 
Valley  handlers  at  the  same  level  as  un¬ 
der  orders  for  nearby  competing  markets. 
Such  orders  as  the  Indiana,  Eastern 
Ohio-Western  Pennsylvania,  Louisville- 
Lexington-Evansville  and  Southern 
Michigan  orders  classify  yogurt  in  a  class 
equivalent  to  Class  II  under  the  Miami 


Valley  order.  Therefore,  it  was  claimed, 
Miami  Valley  handlers  are  unable  to 
compete  on  a  comparable  basis  with  han¬ 
dlers  in  these  neighboring  markets  who 
pay  the  surplus  price  for  milk  used  in 
yogurt. 

Opposition  to  this  suspension  was  ex¬ 
pressed  by  cooperative  associations  in 
Ohio,  including  the  principal  cooperative 
in  the  Miami  Valley  area.  These  group.s 
note  that  the  classification  of  yogurt  was 
an  issue  at  a  hearing  on  proposals  to 
merge  the  Miami  Valley,  Northwestern 
Ohio,  Cincinnati,  Columbus,  and  Tri- 
State  Federal  orders  and  that  a  decision 
based  on  this  hearing  is  still  pending. 
The  cooperatives  express  concern  that 
this  suspension  might  prejudice  the  de¬ 
cision  resulting  from  that  hearing  with 
respect  to  the  classification  of  yogurt. 

In  view  of  the  current  competitive  situ¬ 
ation  described  by  handlers,  the  tempK)- 
rary  suspension  of  yogurt  from  the  fluid 
milk  product  definition  of  the  order  is 
appropriate.  Thfe  difference  in  prices 
under  the  Miami  Valley  order  and  nearby 
orders  for  milk  used  in  the  same  product 
is  not  conducive  to  orderly  marketing. 

The  suspension  should  be  made  effec¬ 
tive  as  of  February  1,  1970,  and  should 
continue  until  such  time  as  the  amenda¬ 
tory  proceedings  on  proposals  to  merge 
the  Miami  Valley,  Northwestern  Ohio, 
Cincinnati,  Columbus,  and  Tri-State 
orders  are  completed.  This  date  will  coin¬ 
cide  with  the  effective  date  of  similar 
suspension  actions  for  the  Northwestern 
Ohio  and  Southern  Michigan  orders. 

This  suspension  action  should  not  be 
construed  as  precluding  any  different 
pricing  of  milk  used  in  yogurt  that  may 
be  found  appropriate  on  the  basis  of  the 
merger  hearing. 

It  is  hereby  found  and  determined  that 
CO  days’  notice  of  the  effective  date  here¬ 
of  is  impractical,  unnecessary  and  con¬ 
trary  to  the  public  interest  in  that; 

(a)  This  suspension  is  necessary  to  re¬ 
flect  current  marketing  conditions  and 
to  maintain  orderly  marketing  conditions 
in  the  marketing  area  in  that  Miami 
Valley  handlers  are  now  competitively 
disadvantaged  relative  to  handlers  in 
nearby  markets  with  respect  to  the  sale 
of  yogurt: 

(b)  This  suspension  order  does  not  re¬ 
quire  of  persons  affected  substantial  or 
extensive  preparation  prior  to  the  effec¬ 
tive  date;  and 

(c)  Interested  parties  were  afforded 
opportunity  to  file  written  data,  views, 
or  arguments  concerning  this  suspension 
(35  F.R.  2731). 

Therefore,  good  cause  exists  for  mak¬ 
ing  this  order  effective  on  February  1, 
1970. 

It  is  therefore  ordered.  That  the  afore¬ 
said  provision  of  the  order  is  hereby  sus¬ 
pended  effective  February  1,  1970. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  February  1,  1970. 

Signed  at  Washington.  D.C.,  on  Feb¬ 
ruary  27,  W70. 

Richard  E.  Lyng, 
Assistant  Secretary. 

(F.R.  Doc.  70-2646;  Piled,  Mar.  3,  1970; 

8:51  a.m.] 
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PART  1041— MILK  IN  THE  NORTH¬ 
WESTERN  OHIO  MARKETING  AREA 

Order  Suspending  Certain  Provisions 

This  suspension  order  is  issued  pur¬ 
suant  to  the  provisions  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended  (7  U.S.C.  601  et  seq.),  and 
of  the  order  regulating  the  handling  of 
milk  in  the  Northwestern  Ohio  marketing 
area. 

It  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order  no 
longer  tend  to  effectuate  the  declared 
policy  of  the  Act; 

In  §  1041.16,  which  defines  a  “fluid  milk 
product”,  the  provisions  “or  cultured” 
appearing  in  the  first  sentence  and  “and 
yogurt”  appearing  in  the  second  sentence. 

Statement  of  Consideration 

Suspension  of  these  provisions  will 
change  the  classification  of  yogurt  from 
a  Class  I  product  to  a  Class  n  product. 

The  suspension  was  requested  by  a 
handler  regulated  under  the  Northwest¬ 
ern  Ohio  order  who  competes  for  sales  of 
yogurt  with  handlers  related  under  the 
Indiana,  Eastern  Ohio-Western  Pennsyl¬ 
vania,  Louisville-Lexington-Evansville, 
and  Southern  Michigan  orders.  These 
orders  classify  yogurt  in  a  class  equiva¬ 
lent  to  Class  n  under  the  Northwestern 
Ohio  order.  Petitioner  contends  that  be¬ 
cause  of  the  low’er  classification  of  yogurt 
under  these  other  orders,  he  is  unable  to 
compete  on  a  comparable  basis  with  han¬ 
dlers  in  these  nelghborhorlng  markets 
who  pay  the  surplus  price  for  milk  used 
in  yogurt. 

Petitioner  requested  also  that  the  sus¬ 
pension  be  effective  February  1,  1970,  to 
coincide  with  the  effective  date  of  a  simi¬ 
lar  suspension  action  for  the  Southern 
Michigan  order.  He  claims  that  this  tim¬ 
ing  is  imperative  since  he  has  about  60 
percent  of  his  yogurt  sales  in  the  South¬ 
ern  Michigan  marketing  area. 

Opposition  to  this  suspension  was  ex¬ 
pressed  by  cooperative  associations  in 
Ohio,  including  one  representing  over 
80  percent  of  the  producers  under  the 
Northwestern  Ohio  order.  These  groups 
note  that  the  classification  of  yogurt  was 
an  issue  at  a  hearing  on  proposals  to 
merge  the  Northwestern  Ohio,  Cincin¬ 
nati,  Miami  Valley,  Columbus,  and  Tri- 
State  Federal  orders  and  that  a  decision 
based  on  this  hearing  is  still  pending. 
The  cooperatives  express  concern  that 
this  suspension  might  prejudice  the  deci¬ 
sion  resulting  from  that  hearing  with 
respect  to  the  classification  of  yogurt. 

In  view  of  the  current  competitive  sit¬ 
uation  described  by  petitioner,  the  tem¬ 
porary  suspension  of  yogurt  from  the 
fluid  milk  product  definition  of  the  order 
is  appropriate.  The  difference  in  prices 
being  paid  by  Northwestern  Ohio  han¬ 
dlers  and  by  competing  handlers  in  other 
markets  for  milk  used  in  the  same  prod¬ 
uct  is  not  conducive  to  orderly  marketing. 

Tlie  suspension  should  be  made  effec¬ 
tive  as  of  February  1,  1970.  and  should 
continue  imtil  such  time  as  the  amenda¬ 
tory  proceedings  on  proposals  to  merge 
the  Northwestern  Ohio,  Cincinnati, 
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Miami  Valley,  Columbus  and  Tri-State 
orders  are  completed. 

This  suspension  action  should  not  be 
construed  as  precluding  any  different 
pricing  of  milk  used  in  yogurt  that  may 
be  found  appropriate  on  the  basis  of  the 
merger  hearing. 

It  is  hereby  found  and  determined  that 
30  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  This  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  maintain  orderly  marketing  conditions 
in  the  marketing  area  in  that  North¬ 
western  Ohio  handlers  are  now  competi¬ 
tively  disadvantaged  relative  to  handlers 
in  nearby  markets  with  respect  to  the 
sale  of  yogurt: 

(b)  This  suspension  order  does  not  re¬ 
quire  of  persons  affected  substantial  or 
extensive  preparation  prior  to  the  effec¬ 
tive  date:  and 

(c)  Interested  parties  were  afforded 
opportunity  to  file  written  data,  views  or 
arguments  concerning  this  susf>ension 
(35  F.R.  2730) . 

Therefore,  good  cause  exists  for  mak¬ 
ing  this  order  effective  on  February  1, 
1970. 

It  is  therefore  ordered.  That  the  afore¬ 
said  provisions  of  the  order  are  hereby 
suspended  effective  February  1,  1970. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  February  1,  1970. 

Signed  at  Washington,  D.C.,  on  Feb¬ 
ruary  27,  1970. 

Richard  E.  Lyng, 
Assistant  Secretary. 

[F.R.  Doc.  70-2647;  Filed,  Mar.  3,  1970; 

8:51  a.m.j 


Title  9— ANIMALS  AND 
ANIMAL  PRODUCTS 

Chapter  I — Agricultural  Research 
Service,  Department  of  Agriculture 

SUBCHAPTER  C — INTERSTATE  TRANSPORTATION 
OF  ANIMALS  AND  POULTRY 

PART  76 — HOG  CHOLERA  AND 

OTHER  COMMUNICABLE  SWINE 

DISEASES 

Areas  Quarantined 

Pursuant  to  provisions  of  the  Act  of 
May  29,  1884,  as  amended,  the  Act  of 
February  2,  1903,  as  amended,  the  Act 
of  March  3,  1905,  as  amended,  the  Act 
of  September  6,  1961,  and  the  Act  of 
July  2,  1962  (21  U.S.C.  111-113,  114g, 
115,  117,  120,  121.  123-126,  134b.  134f), 
Part  76,  Title  9,  Code  of  Federal  Regu¬ 
lations,  restricting  the  interstate  move¬ 
ment  of  swine  and  certain  products  be¬ 
cause  of  hog  cholera  and  other  com¬ 
municable  swine  diseases,  is  hereby 
amended  in  the  following  respects: 

1.  In  §  76.2,  the  introductory  portion 
In  paragraph  (e)  Is  amended  by  adding 
thereto  the  name  of  the  State  of  New 
Jersey. 
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2.  In  §  76.2,  paragraph  (e)  (9)  relating 
to  the  State  of  Missouri,  subdivision  (i) 
relating  to  Dunklin  Coimty  is  amended 
to  read: 

(e)  •  •  • 

(9)  Missouri. 

(1)  The  adjacent  portions  of  Dimklln 
and  Stoddard  Counties  bounded  by  a  line 
beginning  at  the  junction  of  State 
Highway  U  and  the  Missourl-Arkansas 
State  line:  thence,  following  State  High¬ 
way  U  in  an  easterly  direction  to  State 
Highway  25:  thence,  following  State 
Highway  25  in  a  southerly  direction  to 
U.S.  Highway  62:  thence,  following  U.S. 
Highway  62  in  a  westerly  direction  to 
State  Highway  53:  thence,  following 
State  Highway  53  in  a  southeasterly  di¬ 
rection  to  State  Highway  B:  thence,  fol¬ 
lowing  State  Highway  B  in  a  westerly 
direction  to  State  Highway  BB:  thence, 
following  State  Highway  BB  in  a  west¬ 
erly  direction  to  the  Missourl-Arkansas 
State  line:  thence,  following  the  Mis- 
souri-Arkansas  State  line  in  a  generally 
northerly  direction  to  its  junction  with 
State  Highway  U. 

•  *  *  *  • 

3.  In  §76.2,  paragraph  (e)(12)  relat¬ 
ing  to  the  State  of  North  Carolina,  sub¬ 
division  (i)  relating  to  Duplin  County 
is  amended  to  read: 

(e)  *  *  * 

(12)  North  Carolina. 

(i)  The  adjacent  portions  of  Duplin 
and  Lenoir  Counties  bounded  by  a  line 
beginning  at  the  junction  of  State  Roads 
1544  tind  1121  at  the  DupUn-Lenoir 
County  line;  thence,  following  State 
Road  1121  in  a  southeasterly  direction  to 
State  Road  1120:  thence,  following  State 
Road  1120  in  a  northeasterly  direction  to 
U.S.  Highway  258;  thence,  following  U.S. 
Highway  258  in  a  southerly  direction  to 
the  Lenoir- Jones  Coimty  line;  thence, 
following  the  Lenoir-Jones  County  line 
in  a  southwesterly  direction  to  the  east¬ 
ern  boundary  of  Duplin  County:  thence, 
following  the  eastern  boundary  line  in  a 
southeasterly  direction  to  State  Road 
1715:  thence,  following  State  Road  1715 
in  a  westerly  direction  to  State  Highway 
50;  thence,  following  State  Highway  50 
in  a  northwesterly  direction  to  the 
Northeast  Cape  Fear  River;  thence,  fol¬ 
lowing  the  east  bank  of  the  Northeast 
Cape  Fear  River  in  a  northerly  direction 
to  State  Highway  11;  thence,  following 
State  Highway  11  in  a  southwesterly 
direction  to  State  Road  1501;  thence, 
following  State  Road  1501  in  a  north¬ 
westerly  direction  to  State  Road  1519; 
thence,  following  State  Road  1519  in  a 
northeasterly  direction  to  State  Road 
1002:  thence,  following  State  Road  1002 
in  a  northerly  direction  to  State  Road 
1539;  thence,  following  State  Road  1539 
in  a  northeasterly  direction  to  State 
Road  1544;  thence,  following  State  Road 
1544  in  an  easterly  direction  to  its  junc¬ 
tion  with  State  Road  1121  at  the  Duplin- 
Lenoir  County  line. 

*  •  *  •  • 

4.  In  §  76.2,  paragraph  (e)  (20)  relat¬ 
ing  to  the  State  of  New  Jersey  Is  added 
to  read: 
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,e,  »  »  * 

(20)  New  Jersey.  That  portion  of 
Gloucester  County  comprised  of  Dept¬ 
ford  Township. 

(Sees.  4-7,  23  Stat.  32,  as  amended,  secs.  1,  2, 
32  Stat.  791-792,  as  amended,  secs.  1-4,  33 
Stat.  1264,  1265,  as  amended,  sec.  1,  75  Stat. 
481,  secs.  3  and  11,  76  Stat.  130,  132;  21  U.S.C. 
Ill,  112,  113,  114g,  115,  117,  120,  121,  123-126, 
134b,  1341;  29  F.R.  16210,  as  amended) 

Effective  date.  The  foregoing  amend¬ 
ments  shall  become  effective  upon  is¬ 
suance. 

The  amendments  quarantine  portions 
of  Dunklin  and  Stoddard  Counties  in 
Missouri;  a  portion  of  Gloucester  County 
in  New  Jersey:  and  a  portion  of  Lenoir 
County  in  North  Carolina  because  of 
the  existence  of  hog  cholera.  This  action 
is  deemed  necessary  to  prevent  further 
spread  of  the  disease.  The  restrictions 
pertaining  to  the  Interstate  movement 
of  swine  and  swine  products  from  or 
through  quarantined  areas  as  contained 
in  9  CFR  Part  76.  as  amended,  will  apply 
to  the  quarantined  areas  designated 
herein. 

The  amendments  impose  certain  fur¬ 
ther  restrictions  necessary  to  prevent 
the  interstate  spread  of  hog  cholera  and 
must  be  made  effective  immediately  to 
accomplish  their  purpose  in  the  public 
interest.  Accordingly,  under  the  admin¬ 
istrative  procedure  provisions  in  5  U.S.C. 
553,  it  is  found  upon  good  cause  that 
notice  and  other  public  procedure  with 
respect  to  the  amendments  are  imprac¬ 
ticable  and  contrary  to  the  public  inter¬ 
est  smd  good  cause  is  found  for  making 
them  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Done  at  Washington,  D.C.,  this  26th 
day  of  February  1970. 

R.  J.  Anderson, 

Acting  Administrator, 
Agricultural  Research  Service. 

(F.R  Doc.  70-2585;  Filed,  Mar.  3,  1970; 

8:46  a.m.) 


Title  12— BANKS  AND  BANKING 

Chapter  II — Federal  Reserve  System 

SUBCHAPTER  A — BOARD  OF  GOVERNORS  OF 
THE  FEDERAL  RESERVE  SYSTEM 

PART  265— RULES  REGARDING 
DELEGATION  OF  AUTHORITY 
Competitive  Factor  Reports 

1.  Effective  February  19,  1970,  §  265.2 
(c)  is  amended  by  adding  subparagraph 
(17)  as  follows; 

§  265.2  Specific  funclioiiH  dclcgalcd  to 
Kourd  employee!*  and  Federal  Keserve 
hanks. 

«  «  «  «  > 

(c)  The  Director  of  the  Division  of 
Supervision  and  Regulation  (or,  in  his 
absence,  the  Acting  Director)  is 
authorized: 

♦  «  *  «  # 

(17)  Under  section  18(c)(4)  of  the 
Federal  Deposit  Insui*ance  Act  (12  U.S.C. 
1848(c)(4)),  to  furnish  to  the  Comp¬ 


troller  of  the  Currency  and  the  Federal 
Deposit  Insurance  Corporation  reports 
on  competitive  factors  involved  in  a  bank 
merger  required  to  be  approved  by  one 
of  those  agencies  if  the  appropriate  de¬ 
partments  or  divisions  of  the  appropriate 
Federal  Reserve  Bank  and  the  Board  of 
Governors  are  in  unanimous  agreement 
that  the  proposed  merger  would  have  no 
adverse  competitive  effects  and  if  no 
member  of  the  Board  has  indicated  an 
objection  prior  to  the  forwarding  of  the 
report  to  the  appropriate  agency. 

2a.  This  amendment  is  designed  to 
expedite  processing  of  the  competitive 
factor  report  required  by  the  so-called 
“Bank  Merger  Act  of  1960”  where  Fed¬ 
eral  Reserve  staff  unanimously  concurs 
in  the  view  that  the  proposed  bank 
merger  would  have  no  adverse  competi¬ 
tive  effect. 

b.  The  provisions  of  section  553  of 
title  5,  United  States  Code,  relating  to 
notice  and  public  participation  and  to 
deferred  effective  dates,  were  not  fol¬ 
lowed  in  connection  with  the  adoption  of 
this  amendment,  because  the  rules  con¬ 
tained  therein  are  procedural  in  nature 
and  accordingly  do  not  constitute  sub¬ 
stantive  rules  subject  to  the  require¬ 
ments  of  such  section. 

By  order  of  the  Board  of  Governors, 
February  19,  1970. 

[seal!  Kenneth  A.  Kenyon, 
Deputy  Secretary. 

(F.R.  Doc.  70-2574;  Phed,  Mar.  3,  1970; 

8:45  a.m.) 

Chapter  V — Federal  Home  Loan  Bank 
Board 

SUBCHAPTER  C — FEDERAL  SAVINGS  AND  LOAN 
SYSTEM 

123,858) 

PART  544— CHARTER  AND  BYLAWS 

Charter  Requirement  for  Reserve 
Credits 

February  26,  1970. 

Resolved  That  the  Federal  Home  Loan 
Bank  Board,  upon  the  basis  of  its  con¬ 
sideration  of  the  advisability  of  amend¬ 
ing  §  544.8  of  the  rules  and  regulations 
for  the  Federal  Savings  and  Loan  Sys¬ 
tem  (12  CFR  544.8)  for  the  purpose  of 
permitting  a  Federal  savings  and  loan 
association  to  amend  its  charter  by  de¬ 
leting  therefrom  the  requirement  for  a 
credit  of  5  percent  of  net  earnings  each  6 
months  to  general  reserves,  imtil  such 
reserves  are  equal  to  at  least  10  percent 
of  capital,  hereby  amends  said  §  544.8  by 
adding  a  new  paragraph  (c)  thereto,  to 
read  as  follows,  effective  April  10,  1970: 

§  511.8  .Viiicndinenl  uf  charier. 

4>  ♦  *  *  * 

(c)  Amendment  of  charter  relating  to 
reserve  credits — (1)  General,  ii)  A  Fed¬ 
eral  association  which  has  a  charter  in 
the  form  of  Charter  N  or  Charter  K 
(rev.)  may  amend  its  charter  by  deleting 
from  section  10  thereof  the  following 
sentence; 


If  and  whenever  the  general  reserves  of 
the  association  are  not  equal  to  at  least  10 
percent  of  Its  capital,  it  shall,  as  of  June  30 
and  December  31  of  each  year,  credit  to  such 
reserves  an  amount  equivalent  to  at  least  5 
percent  of  its  net  earnings  for  the  6  montlis' 
period,  or  such  amount  as  may  be  required 
by  the  Federal  Savings  and  Loan  Insurance 
Corporation,  whichever  is  greater,  until  such 
reserves  are  equal  to  at  least  10  percent  of 
the  association’s  capital. 

Notwithstanding  any  other  provisions 
of  this  subchapter,  including  without 
limitation  §  544.1,  the  above-quoted  sen¬ 
tence  shall  be  deleted  from  any  Charter 
N  or  Charter  K  (rev.)  which  is  here¬ 
after  issued. 

(ii)  A  Federal  association  which  has 
a  charter  in  the  form  of  Charter  K  may 
amend  its  charter  by  deleting  from  sec¬ 
tion  9  thei’eof  the  following  sentence: 

If  and  whenever  the  aggregate  reserves  of 
the  association  (less  reserve  for  bonus)  are 
not  equal  to  10  percent  of  the  share  capital, 
the  association  shall,  at  each  dividend  date, 
transfer  to  reserves  (other  than  reserve  for 
bonus)  a  credit  equivalent  to  at  least  5  per¬ 
cent  of  the  net  earnings  of  the  association, 
until  such  aggregate  reserves  are  equal  to  10 
percent  of  the  share  capital. 

(2)  Approval  by  Board.  The  provisioivs 
of  this  paragraph  (2)  shall  constitute 
the  approval  by  the  Board  of  the  pro¬ 
posal  by  the  board  of  directors  of  any 
Federal  association  of  the  amendment 
of  its  charter  as  set  forth  in  paragraph 
(1)  of  this  section:  Provided,  That  such 
association  follows  the  requirements  of 
its  charter  in  adopting  such  amendment. 

(Sec.  5,  48  Stat.  132,  as  amended;  12  U.S.C 
1464.  Reorg.  Plan  No.  3  of  1947,  12  F.R.  4981,  3 
CFR,  1943-48  Comp.,  p.  1071) 

Resolved  further  that,  since  the  above 
amendment  provides  for  an  optional 
charter  amendment  for  Federal  savings 
and  loan  associations  and  since  the  char¬ 
ter  amendment  would  permit  relief  from 
a  present  requirement,  the  Board  hereby 
finds  that  notice  and  public  procedure  on 
the  amendment  are  unnecessary  under 
the  provisions  of  12  CFR  508.11  and  5 
U.S.C.  553(b), 

By  the  Federal  Home  Loan  Bank 
Board. 

fsEALl  Jack  Carter, 

Secretary. 

IF.R.  Doc.  70-2651;  Filed,  Mar.  3,  1970; 

8:51  a.m.) 

SUBCHAPTER  D — FEDERAL  SAVINGS  AND  LOAN 
INSURANCE  CORPORATION 

(23.859) 

PART  563— OPERATIONS 

Semiannual  Credit  Requirements  for 
Federal  Insurance  Reserve 

February  26,  1970. 

Resolved,  that  the  Federal  Home  Loan 
Bank  Board,  upon  the  basis  of  its  con¬ 
sideration  of  the  advisability  of  amend¬ 
ing  paragraph  (b)  of  §  563.13  of  the  rules 
and  regulations  for  Insurance  of  Ac¬ 
counts  (12  <JFR  563.13(b))  for  the  pur¬ 
pose  of  suspending,  for  the  two  semian¬ 
nual  periods  commencing  on  or  after 
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January  1,  1970,  the  percentage-of-net- 
income  semiannual  credits  which  cer¬ 
tain  insured  Institutions  must  make  to 
their  Federal  insurance  reserve  accounts, 
hereby  amends  said  §  563.13(b)  by  revis¬ 
ing  subparagraph  (5)  thereof  to  read  as 
follows,  effective  June  1,  1970: 

§  563.13  Rcffuired  amounts  and  mainte- 
naiicr  of  Federal  in»>uranee  reserve. 

«  «  •  ♦  « 

(b)  Semiannual  credits.  •  ♦  • 

(5)  During  the  two  semiannual  pe¬ 
riods  commencing  on  or  after  January  1, 
1970,  and  during  any  following  semi¬ 
annual  period  commencing  while  this 
subparagraph  (5)  is  in  effect,  the  10  per¬ 
cent  of  net  income  semiannual  credit  re- 
quii  ements  in  subparagraphs  (2)  and  (3) 
of  this  paragraph  shall  be  suspended. 

•  *  •  *  • 

(Secs.  402,  403,  48  SUt.  1256,  1257,  as 
amended:  12  U.S.C.  1725,  1726.  Reorg.  Plan 
No.  3  of  1947,  12  P.R.  4981,  3  CFR,  1943-1948 
Comp.,  p.  1071) 

Resolved  further  that,  since  the  above 
amendment  grants  exemption  from  regu¬ 
latory  requirements,  the  Board  hereby 
finds  that  notice  and  public  procedure 
with  respect  to  the  amendment  are  un¬ 
necessary  imder  the  provisions  of  12 
CFR  508.11  and  5  U.S.C.  553(b). 

By  the  Federal  Home  Loan  Bank 
Board. 

[seal]  Jack  Carter, 

Secretary. 

1P.R.  Doc.  70-2652;  Filed,  Mar.  3,  1970; 

8:51  a.m.J 


Title  31— MONEY  AND 
FINANCE:  TREASURY 

Chapter  V — Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury 

PART  500 — FOREIGN  ASSETS 
CONTROL  REGULATIONS 

Miscellaneous  Amendments 

The  Foreign  Assets  Control  regula¬ 
tions  are  being  amended  in  the  following 
respects: 

Sections  500.517(c)  and  500.804  are 
being  amended  in  view  of  the  revocation 
on  December  10,  1969  of  §  500.603.  (34 
P.R.  19504) 

Items  (27),  (28),  and  (30)  of  the  ap¬ 
pendix  to  5  500.204  are  being  amended 
and  Items  (114),  (210) ,  and  (214)  are  be¬ 
ing  deleted  to  reflect  the  amendments  of 
the  regulations  effective  December  22, 
1969.  (34  F.R.  20189) 

Item  (113)  of  the  appendix  to  §  500.204 
is  being  amended  to  make  clear  that  un¬ 
licensed  imports  of  human  hair  products 
from  Asiatic  countries  will  be  detained 
by  Customs. 

Section  500.517(c)  is  amended  to  read 
as  follows: 

§  •>00..'>17  Access  to  safe  deposit  boxes 
under  certain  conditions. 


(c)  The  lessee  or  Other  person  granted 
access  to  any  safe  deposit  box  pursuant 


to  this  section  (except  an  agent  or  repre¬ 
sentative  of  the  Office  of  Alien  Property) 
shall  furnish  to  the  lessor  a  certificate 
in  triplicate  that  he  has  filed  or  will 
promptly  file  a  report  with  respect  to 
such  box,  if  leased  to  a  designated  na¬ 
tional,  and  with  respect  to  all  property 
contained  in  the  box  to  which  access 
is  had  in  which  any  designated  national 
has  an  interest.  The  lessor  shall 
transmit  two  copies  of  such  certificate 
to  the  Treasury  Department,  Washing¬ 
ton,  D.C.  The  certificate  is  required  only 
on  the  first  access  to  the  box.  In  case  a 
report  on  Form  TPR-603  was  not  made, 
a  report  is  hereby  required  to  be  filed. 
All  reports  made  pursuant  to  this  section 
shall  bear  on  their  face  or  have  securely 
attached  to  them  a  statement  reading, 
“this  report  is  filed  pursuant  to  31  CFR 
500.517”, 

Section  500.804  is  amended  to  read  as 
follows: 

§  500.804  Record.s  and  rei>orting. 

Records  are  required  to  be  kept  by 
every  person  engaging  in  any  transaction 
subject  to  the  provisions  of  this  chapter, 
as  provided  in  §  500.601.  Reports  may  be 
required  from  any  person  with  respect 
to  any  transaction  subject  to  the  pro¬ 
visions  of  this  chapter  or  relative  to  any 
property  in  which  any  foreign  country 
or  any  national  thereof  has  any  interest, 
as  provided  in  §  500.602. 

§  300.204  [.Amended] 

Item  (27)  of  the  appendix  to  section 
500.204  is  amended  to  read  as  follows: 

(27)  Dealings  Abroad  in  Commodities  Sub¬ 
ject  to  the  Regulations.  Section  500.204  pro¬ 
hibits  not  only  the  unlicensed  lmp>ortatlon 
into  the  United  States  of  commodities  speci¬ 
fied  in  (a)(1)  thereof,  that  is  commodities 
of  Communist  Chinese,  North  Korean  or 
North  Vietnamese  origin,  but  it  also  pro¬ 
hibits,  unless  licensed,  persons  subject  to 
the  jurisdiction  of  the  United  States  from 
purchasing,  transporting  or  otherwise  deal¬ 
ing  in  such  commodities  which  are  outside 
the  United  States.  The  term  “i>ersons  sub¬ 
ject  to  the  jurisdiction  of  the  United  States” 
includes  foreign  firms  owned  or  controlled 
by  Americans,  as  defined  in  §  500.329.  A 
general  license  in  §  500.541  authorizes  such 
firms  to  deal  In  goods  of  mainland  Chinese 
origin  under  certain  circumstances  but  does 
not  authorize  such  firms  to  deal  in  goods 
of  North  Korean  or  North  Vietnamese  origin. 

Section  500.204  also  prohibits  the  un¬ 
licensed  importation  of  the  commodities 
specified  In  subparagraphs  (2),  (3)  and  (4) 
thereof,  but  does  not  prohibit  dealings 
abroad  in  those  commodities. 

Item  (28)  of  the  appendix  to  §  500.204 
Is  amended  to  read  as  follows: 

(28)  Rejection  of  Imports.  Imports  of 
merchandise  subject  to  I  500.204(a)  (2),  (3) 
or  (4)  not  authorized  under  §  500.544  are 
refused,  although  an  appropriate  certificate 
of  origin  or  specific  license  has  been  obtained, 
if  there  is  reason  to  believe  either  that  the 
merchandise  is  of  Communist  Chinese,  North 
Korean,  or  North  Vietnamese  origin  or  that 
there  exists  an  interest  of  a  designated  na¬ 
tional  therein.  (See  alsp  Item  (112)  below.) 

Item  (30)  of  the  appendix  to  §  500.204 
Is  amended  to  read  as  follows: 

(30)  Unlicensed  Commitments.  In  the 
absence  of  an  appropriate  general  license, 
contractual  commitments  to  engage  In 


4045 

transactions  prohibited  by  $  500.204  should 
be  nuvde  only  if  the  contract  specifies  that 
it  is  subject  to  the  Issuance  of  a  specific 
Foreign  Assets  Control  license  or  other  au¬ 
thorization  from  the  Office  of  Foreign  Assets 
Control.  General  licenses  which  may  be  ap¬ 
plicable  are  §1500.536,  500.538,  500.539, 

500.541,  500.544,  and  500.545. 

The  fact  that  an  unlicensed  firm  commit¬ 
ment  or  payment  may  have  been  made  in 
connection  with  a  transaction  prohibited  by 
§  500.304  is  not  a  basis  for  licensing  the 
transaction. 

Item  (113)  of  the  appendix  to  5  500.204 
Is  being  amended  to  read  as  follows: 

(113)  Wigs  and  Other  Human  Hair  Prod¬ 
ucts.  Wigs  and  other  human  hair  products 
being  Imported  from  any  Asiatic  country  are 
presumed  to  be  made  of  Asiatic  hair.  Addi¬ 
tionally,  it  has  been  determined  that  sub¬ 
stantial  quantities  of  Asiatic  hair  are  used 
in  the  production  of  human  hair  products 
being  imported  from  Austria,  Belgium,  Fed¬ 
eral  Republic  of  Germany,  Fiance,  Italy, 
Portugal,  Si>ain,  and  the  United  Kingdom. 

Accordingly,  Customs  will  detain  all  such 
human  hair  products  unless  either  a  specific 
license  or  an  appropriate  certificate  of  origin 
is  presented,  or  the  lmpo(rtatlon  is  author¬ 
ized  under  §  500.544. 

Items  (114),  (210),  and  (214)  of  the 
appendix  to  §  500.204  are  deleted. 

[seal]  Margaret  W.  Schwartz, 

Director. 

Office  of  Foreign  Assets  Control. 

[F.R.  Doc.  70-2638;  Filed,  Mar.  3,  1970; 

8:50  a.m.] 


Title  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I — Coast  Guard,  Department 
of  Transportation 
SUBCHAPTER  A — GENERAL 
[CGFR  70-7] 

PART  25— CLAIMS 

SUBCHAPTER  C — AIDS  TO  NAVIGATION 

PART  74 — CHARGES  FOR  COAST 
GUARD  AIDS  TO  NAVIGATION  WORK 

Claims  Regulations 

The  purpose  of  this  amendment  is  to 
add  a  new  Part  25  to  Subchapter  A. 
Part  25  will  cover  the  administrative 
handling  of  claims  which  arise  from  the 
activities  of  the  Coast  Guard.  At  the 
present  time.  It  is  contemplated  that 
Part  25  will  consist  of  at  least  5  subparts. 
The  various  aspects  of  the  administra¬ 
tive  function  with  which  the  subparts 
will  be  concerned  include  processing  of 
claims,  claims  in  favor  of  and  against 
the  Government,  redress  of  Injuries  to 
property,  and  non-appropriated  fund 
claims. 

This  document  includes  Subpart  C  of 
Part  25  which  is  concerned  with  the  col¬ 
lection  of  claims  in  favor  of  the  United 
States.  The  new  Subpart  is  divided  into 
3  internal  divisions.  “Implementation  of 
Federal  Claims  Collection  Act”  (31  U.S.C. 
951-953)  is  the  division  heading  for 
§§  25.301  through  25.325.  This  division 
delegates  certain  authority  to  the  Chief 
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Couniiel,  U.S.  Coast  Guard,  and  to  other 
designated  Coast  Guard  officials  and  im¬ 
plements  the  Federal  Claims  Collection 
Act  of  1966  (Act  of  July  19,  1966,  80 
Stat.  308,  31  U.S.C.  951-953) .  “Admiralty 
Claims”  (14  U.S.C.  647)  is  the  division 
heading  for  §§  25.341  through  25.349. 
This  division  delegates  certain  authority 
to  the  Chief  Counsel,  U.S.  Coast  Guard, 
and  to  other  designated  Coast  Guard 
officials  and  implements,  sec.  647  of  the 
Act  of  August  4,  1949,  as  amended  (63 
Stat.  549,  14  U.S.C.  647).  “Aids  to  Navi¬ 
gation  Damage  Claims”  is  the  division 
heading  for  §§  25.361  through  25.373. 
This  division  implements  sec.  642  of  the 
Act  of  August  4,  194S  (63  Stat.  547,  14 
U.S.C.  642)  and  sec.  16  of  the  Act  of 
March  3,  1899  (30  Stat.  1153,  33  U.S.C. 
412). 

Since  this  amendment  relates  to 
agency  management,  procedure,  and 
practice,  it  is  exempted  from  notice  of 
proposed  rule  making  and  public  proce¬ 
dure  thereon  by  5  U.S.C.  553  and  may 
be  made  effective  in  less  than  30  days 
after  publication  in  the  Federal 
Register. 

Accordingly,  Subchapter  A  of  Title  33, 
Code  of  Federal  Regulations,  is  amended 
by  adding  a  new  Part  25  to  read  as 
follows ; 

Subpart  C — Claims  in  Favor  of  the  United  States 
Implementation  of  Federal  Claims  Collec¬ 
tion  Act  (31  U.S.C.  951-953) 

Sec. 

25.301  Delegations  of  authority. 

25.303  Exceptions  to  delegated  authority. 
25.305  Redelegation. 

25.307  Standards  for  exercise  of  delegated 
authority. 

25.309  Aggressive  claims  collection  action 
25.311  Single  claim. 

25  313  Direct  private  payment. 

25.315  Releases. 

25.317  Reports. 

25.319  Referral  to  U.S.  Attorney. 

25.321  Referral  to  Chief  Counsel. 

25.323  Statute  of  limitations. 

25.325  Disposition  of  claims  under  other 
authorities. 

Admiralty  Claims  (14  U.S.C.  647) 

25.341  Delegations  of  aut)iorlty. 

25.343  Redelegation. 

25.345  Section  not  exclusive. 

25.347  Settlement  conclusive. 

25.349  Disposition  of  payments. 

Aids  to  Navigation  Damage  Claims  (14  U.S.C. 
642,  33  use.  412) 

25.361  Elamage  to  aid  to  navigation. 

25.363  Destruction  of  aid  to  navigation. 
25.365  Displacement  of  aid  to  navigation. 
25.367  Repair  or  replacement. 

25.369  Elements  of  cost. 

25.371  Settlement  authority. 

25.373  Disposition  of  payments. 

Authority  :  The  provisions  of  this  Part  25 
Issued  under  secs.  2,  3,  80  Stat.  308,  309,  secs. 
633,  642,  647,  63  Stat.  545,  547,  549;  sec.  16. 
30  Stat.  1153,  sec.  6(b)(1),  80  Stat.  937;  31 
U.S.C.  951,  952,  14  U.S.C.  633,  642,  647,  33 
U.S.C.  412,  49  U.S.C.  1655(b)(1);  49  CPR 
1.4(a)  (2),  89.1(b). 

Implementation  of  Federal  Claims 
Collection  Act  (31  U.S.C.  951) 

^  2.1. .30 1  Delegations  of  auliiurily. 

(a)  The  functions,  powers,  and  duties 
of  tlie  Commandant,  U.S.  Coast  Guard  to 


attempt  collection  of  claims  of  the 
United  States  arising  out  of  the  activi¬ 
ties  of  the  Coast  Guard,  or  referred  to 
him,  and  to  compromise,  suspend,  or 
terminate  action  to  collect  those  claims 
not  exceeding  $20,000  are  delegated  to 
the  CJhief  Counsel,  U.S.  Coast  Guard 
with  respect  to  claims  arising  out  of  the 
activities  or  responsibilities  of  his  office, 
or  referred  to  him. 

(b)  The  functions,  powers,  and  duties 
of  the  Commandant,  U.S.  Coast  Guard 
to  attempt  collection  of  claims  of  the 
United  States  arising  out  of  the  activi¬ 
ties  of  the  Coast  Guard,  or  referred  to 
him,  and  to  compromise,  suspend,  or 
terminate  action  to  collect  those  claims 
not  exceeding  $5,000  are  delegated  to — 

(1)  The  Comptroller,  U.S.  Coast 
Guard,  with  respect  to  claims  aiising  out 
of  the  activities  under  his  cognizance  or 
referred  to  him. 

(2)  The  Commander  of  each  Coast 
Guard  District  with  respect  to  claims 
arising  out  of  the  activities  of  his  com¬ 
mand.  or  referred  to  him,  except  au¬ 
thority  to  compromise,  suspend,  or  ter¬ 
minate  action  to  collect,  claims  arising 
out  of  erroneous  payments  or  overpay¬ 
ments  of  military  pay  and  allowances. 

(3)  The  Commanding  Officer  of  each 
Headquarters  Unit  having  a  permanent 
legal  officer  billet,  with  respect  to  claims 
arising  out  of  the  activities  of  his  com¬ 
mand,  or  referred  to  him,  except  author¬ 
ity  to  compromise,  suspend,  or  terminate 
action  to  collect,  claims  arising  out  of 
erroneous  payments  oi  overpayments  of 
military  pay  and  allowances. 

§  2,3. .303  F,xreplioii>  to  (l<'l(‘gal«‘4l  aiillior- 
ilv. 

The  authority  delegated  under  §  25.301 
does  not  apply  to  the  following: 

(a)  Any  claim  against  another  agency 
or  instinimentaJity  of  the  United  States 
for  damage  to  property  of  the  United 
States  in  the  custody  of  the  Coast  Guard. 

(b)  Any  claim  against  a  nonappro- 
priated  fimd  activity  which  is  an  instru¬ 
mentality  of  the  United  States  except 
where  the  activity  carries  insurance  to 
cover  the  type  of  damage  caused. 

(c)  Any  claim  against  a  foreign  gov¬ 
ernment  unless  specifically  authorized 
by  the  Commandant. 

(d)  Any  claim  Involving  an  adjust¬ 
ment  for  unused  passenger  transporta¬ 
tion  seiwices. 

(e)  Any  claim  against  a  civilian  em¬ 
ployee  as  a  result  of  an  erroneous  pay¬ 
ment  or  overpayment  of  pay. 

(f)  Any  claim  listed  in  49  CPR  89.3. 

§  2.3. .30.3  H<‘(lfl<‘galion. 

The  Chief  Counsel  and  Cimiptroller 
may  respectively  redelegate  the  authority 
delegated  to  them  imder  §  25.301  to  any 
officer  not  below  the  level  of  division 
chief  in  their  offices.  The  Commander  of 
each  Coast  Guard  District  may  redele¬ 
gate  the  authority  delegated  to  him  un¬ 
der  §  25.301  to  his  chief  of  staff  or  legal 
officer.  The  Commanding  Officer  of  a 
Headquarters  Unit  may  redelegate  the 
authority  delegated  to  him  under  §  25.301 
to  his  executive  officer  or  legal  officer. 
Further  redelegation  is  not  authorized. 


§  25.307  .Slaiidards  fur  •■xi-n-ise  <»f  d»-lo. 
gated  aiilliorily. 

Each  officer  to  whom  authority  is 
delegated  under  this  subpart  shall  ex¬ 
ercise  that  authority  in  accordance  with 
the  standards  for  the  coilection  and  com¬ 
promise  of  claims  and  for  the  suspension 
and  termination  of  action  to  collect 
claims  promulgated  by  the  U.S.  General 
Accounting  Office  and  U.S.  Department 
of  Justice,  and  published  at  4  CPR. 
Chapter  II. 

§  2.3.309  Aggr»-^>>i»»‘  «-laim»  « 

a('li«>n. 

Each  officer  to  whom  authority  is  dele¬ 
gated  under  this  subpart  shali  take  ag¬ 
gressive  action  on  a  timely  basis,  with 
effective  followup  to  collect  each  claim 
in  favor  of  the  United  States  arising  out 
of  the  activities  of,  or  referred  to,  the 
Coast  Guard  in  accordance  with  the 
standards  for  the  exercise  of  delegated 
authority  in  §  25.307.  However,  a  claim 
of  less  than  $50  need  not  be  asserted  or 
otherwise  processed  unless  the  circum¬ 
stances  indicate  that  collection  is  eco¬ 
nomically  feasible  (e.g.,  a  case  of  clear 
liability  and  insurance  coverage)  or 
desirable  in  the  best  interests  of  the 
United  States.  For  record  purposes,  a 
claim  of  less  than  $50  which  is  not  eco¬ 
nomically  feasible  or  desirable  to  assert 
shall  be  treated  as  one  which  has  been 
terminated  for  that  reason.  The  claims 
record  shall  clearly  show  the  basis  for 
termination  action. 

§  2.3. .31  I  Single  ehiini. 

A  debtor’s  total  liability  to  the  United 
States  arising  from  a  particular  inci¬ 
dent  is  considered  as  a  single  claim  in 
determining  whether  the  claim  is  within 
the  authority  delegated  under  §  25.301, 
for  the  purpose  of  compromise,  suspen¬ 
sion,  or  termination  of  collection  action. 

§  25. .313  Direi'l  private  paynieiil. 

(a)  When  a  person  who  is  i-esponsible 
for  damage  to  Government  property,  or 
his  insurer,  offers  to  have  the  property 
repaired  to  the  satisfaction  of  the  United 
States  and  to  pay  the  cost  of  repairs 
directly  to  the  repairer,  direct  payment 
is  authorized  where  that  pi'ocedure  is  in 
the  best  interests  of  the  United  States. 
The  offeror  shall  be  assured  that  a  full 
release  of  the  claim  of  the  United  States 
arising  from  the  damage  will  be  ex¬ 
ecuted  upon  completion  of  the  repairs  to 
the  full  satisfaction  of  the  Government, 
and  upon  receipt  of  evidence  of  payment, 
in  full  to  the  repairer  by  the  offeror.  The 
claims  record,  however,  shall  contain  a 
statement  of  the  cost  of  repaii*s  and  a 
certification  by  the  officer  ooncerired  that 
all  damages  have  been  satisfactorily  re¬ 
paired  and  that  full  payment  therefor 
has  been  made. 

(b)  The  United  States  will  assume  no 
liability  for  restored  depreciation  or  en¬ 
hanced  value  of  the  repaired  or  replaced 
property  unless  a  specific  sum  was  mutu¬ 
ally  agreed  to  in  writing  in  advance  by 
the  officer  concerned  and  the  damaging 
party. 
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§  2.>.315  Releases. 

Each  officer  to  whom  authority  is  dele¬ 
gated  under  this  subpart  may  receive  in 
payment  of  a  claim  the  amount  due  the 
United  States,  and  may  execute  and  de¬ 
liver  a  full  release  of  the  claim  in  favor 
of  the  United  States  in  exchange  for 
payment. 

§  2.>..317  Reports  und  supporting  doeu- 
nientation. 

(a)  Each  officer  to  whom  authority  is 
delegated  under  §  25.301  shall  make  a 
report  to  the  Chief  Counsel  listing  those 
claims  compromised  or  with  respect  to 
which  collection  action  has  been  sus¬ 
pended  or  terminated,  specifying  the 
name  of  the  debtor,  the  amount  of  the 
claim,  the  nature  of  the  claim,  the  type 
of  action  taken,  and  the  general  b^is 
for  the  action  taken.  The  report  shall  be 
made  for  the  period  beginning  1  Janu¬ 
ary  and  ending  30  June  and  for  the  pe¬ 
riod  beginning  1  July  and  ending  31 
December  of  each  year  and  shall  be  sub¬ 
mitted  not  later  than  the  15th  day 
of  the  month  following  the  termination 
of  the  period  covered  by  the  report. 

(b)  Each  officer  to  whom  authority  is 
delegated  under  this  subpart  shall,  be¬ 
fore  exercising  that  authority,  acquire 
sufficient  documentation  to  demonstrate 
that  the  action  taken  is  in  the  best  in¬ 
terest  of  the  United  States.  This 
documentation  shall  be  retained. 

§25.319  Referral  to  U.S.  Attorney. 

A  designee  imder  §  25.301(b)  (2) 
within  whose  command  a  claim  under 
this  subpart  arises  or  to  whom  a  claim  is 
referred,  may  refer  any  such  claim  not 
exceeding  his  monetary  Jurisdiction  on 
which  collection  action  has  been  taken 
and  which  cannot  be  compromised  or  on 
which  collection  action  cannot  be  sus¬ 
pended  or  terminated  in  accordance  with 
4  um,  chapter  II,  directly  to  the  appro¬ 
priate  U.S.  attorney  for  collection.  The 
Chief  Counsel  may  refer  a  claim  to  the 
Department  of  Justice  or  the  General  Ac¬ 
counting  Office  as  may  be  necessary. 

§  25.321  Referral  to  Chief  Counsel. 

Any  claim  in  excess  of  the  authority 
delegated  imder  §  25.301(b)  which  can¬ 
not  be  collected  in  full,  and  any  claim 
which  is  not  otherwise  referable  to  the 
U.S.  attorney,  shall  be  referred  to  the 
Chief  Counsel  with  appropriate  recom¬ 
mendations  for  action. 

§  25.323  Statute  of  limitations. 

(a)  Except  as  provided  in  sections 
2415  and  2416  of  title  28,  United  States 
Code,  a  claim  of  the  United  States 
founded  upon  any  contract  is  barred  un¬ 
less  the  complaint  is  filed  within  6  years 
after  the  right  of  action  accrues  or 
within  1  year  after  a  final  decision  has 
been  rendered  in  applicable  administra¬ 
tive  proceedings  required  by  contract  or 
by  law,  whichever  is  later. 

(b)  Except  as  provided  in  sections 
2415  and  2416  of  title  28,  United  States 
Code,  a  claim  of  the  United  States 
founded  upon  a  tort  is  barred  unless  the 
complaint  Is  filed  within  3  years  after 
the  right  of  action  first  accrues. 


§  25..325  Disposition  of  claims  under 
other  authorities. 

This  subpart  does  not  diminish  any 
existing  authority  to  settle,  compromise, 
or  close  claims. 

Admiralty  Claims  (14  U.S.C.  647) 

§  25.341  Delegations  of  authority. 

(a)  The  authority  of  the  Comman¬ 
dant,  U.S.  Coast  Guard,  to  consider,  as¬ 
certain,  adjust,  determine,  compromise, 
or  settle  claims  in  favor  of  the  United 
States  for  damage  cognizable  in  ad¬ 
miralty  and  all  claims  for  damage  caused 
by  a  vessel  or  floating  object,  to  property 
of  the  United  States  under  the  jurisdic¬ 
tion  of  the  Coast  Guard  is  delegated  to — 

(1)  The  Chief  Counsel,  U.S.  Coast 
Guard,  as  to  claims  where  there  is  in¬ 
volved  a  payment  in  a  net  amount  not 
exceeding  $25,000,  which  may  be  referred 
to  him. 

(2)  The  Commander  of  each  Coast 
Guard  District  as  to  claims  not  exceed¬ 
ing  $5,000,  arising  out  of  the  activities 
of  his  command,  or  referred  to  him. 

(3)  The  Commanding  Officer  of  each 
Headquarters  Unit  having  a  permanent 
legal  officer  billet,  as  to  claims  not  ex¬ 
ceeding  $5,000,  arising  out  of  the  activi¬ 
ties  of  his  command,  or  referred  to  him. 

§  25.313  Recloirgation. 

Each  officer  to  whom  authority  is  dele¬ 
gated  under  §  25.341  may  redelegate  that 
authority  as  prescribed  in  §  25.305. 

§  2.5.345  Section  not  exclusive. 

(a)  The  authority  granted  under  14 
U.S.C.  647  to  determine,  compromise,  and 
settle  claims  is  supplementary  to,  and 
not  in  lieu  of,  any  other  provision  of  law 
authorizing  the  determination,  compro¬ 
mise,  and  settlement  of  claims  for  dam¬ 
age  to  property  described  in  14  U.S.C. 
647. 

(b)  Additional  regulations  covering 
the  collection  of  claims  for  damage  cog¬ 
nizable  in  admiralty  and  caused  by  a 
vessel  or  floating  object  to  property  of 
the  United  States  and  for  their  compro¬ 
mise,  suspension,  termination,  or  refer¬ 
ral  for  collection  are  found  in  §§  25.301- 
25.325. 

§  2.5.347  Selllemenl  conclusive. 

.Upon  the  acceptance  of  the  amount 
due  the  United  States  pursuant  to  deter¬ 
mination,  compromise,  or  settlement 
under  14  U.S.C.  647,  .such  determination, 
compromise,  or  settlement  becomes  final 
and  conclusive  for  all  purposes. 

§  25.349  Disposition  of  payments. 

All  payments  received  under  14  U.S.C. 
647  shall  be  covered  into  the  Treasury 
of  the  United  States  as  miscellaneous 
receipts. 

Aids  to  Navigation  Damage  Claims 
(14  U.S.C.  642,  33  U.S.C.  412) 

§  2.5.361  Damage  to  aid  to  navigation. 

Whenever  an  aid  to  navigation  is  dam¬ 
aged  and  can  be  repaired,  a  claim  shall 
be  promptly  made  for  the  cost  to  the 
Government  to  repair  the  aid  and  for  all 
other  costs  directly  caused  by  reason  of 


the  damage.  The  cost  to  make  repairs 
shall  be  the  cost  of  restoring  the  dam¬ 
aged  aid  to  operating  condition  accept¬ 
able  to  the  Coast  Guard.  This  shall  in¬ 
clude  the  cost  of  all  labor,  material  and 
overhead  required  to  make  the  repairs, 
whether  the  repairs  are  made  by  a  Gov¬ 
ernment  facility  or  a  private  contractor. 

§  25. .363  DcMlructinn  of  aid  to  naviga¬ 
tion. 

(a)  Whenever  an  aid  to  navigation  is 
destroyed,  or  is  damaged  to  the  extent 
that  the  cost  of  repair  will  exceed  its 
value  (a  constructive  total  loss),  a  claim 
shall  be  promptly  made  for  the  cost  to 
the  Government  to  replace  the  aid  with 
an  identical  aid  or  with  a  substitute  aid 
acceptable  to  the  Coast  Guard,  and  for 
all  other  costs  directly  caused  by  reason 
of  the  destruction  or  total  loss.  A  claim 
shall  be  made  whether  or  not  the  aid  is 
actually  replaced,  and  whether  or  not  the 
new  aid  is  established  at  the  same,  or 
a  different  location,  as  that  of  the  aid 
being  replaced. 

(b)  The  amount  of  the  claim  shall  be 
the  total  cost  to  replace  the  aid  less  any 
salvage  value  and  any  enhanced  value. 
Enhanced  value  is  the  extent  to  which 
the  fair  value  of  the  aid  immediately 
after  replacement  is  greater  than  its  fair 
value  immediately  before  it  was  de¬ 
stroyed.  Where  maintenance  equals  the 
depreciation,  there  would  be  no  enhanced 
value. 

(c)  The  cost  to  replace  an  aid  shall 
be  the  actual  present  day  cost  to  repro¬ 
duce  an  identical  aid  or  an  aid  having 
similar  general  characteristics  and  per¬ 
manence  satisfactory  to  the  Coast  Guard. 
It  shall  Include  the  cost  of  all  labor, 
material,  and  overhead  required  to  re¬ 
place  the  aid,  whether  done  by  a  Govern¬ 
ment  facility  or  a  private  contractor. 

§  25.365  DiKplarement  of  aid  to  naviga¬ 
tion. 

Whenever  a  floating  aid  to  navigation 
is  moved  off  station,  without  being  dam¬ 
aged,  a  claim  shall  be  promptly  made  for 
the  cost  to  the  Government  of  returning 
it  to  its  station. 

§  2.5..367  Repair  or  replarrnienl. 

The  repair  or  replacement  of  an  aid 
may  be  accomplished  by  the  responsible 
interests,  or  by  contractors  employed  for 
that  purpose  by  them,  provided  the  plans 
for  the  repair  or  replacement  are  satis¬ 
factory,  and  any  delay  incident  thereto, 
is  acceptable  to  the  Coast  Guard.  The 
United  States  will  assume  no  liability  for 
restored  depreciation  or  enhanced  value 
of  the  repaired  or  replaced  aid  to  navi¬ 
gation  unless  a  specific  sum  was  mutually 
agreed  to  in  writing  in  advance  by  the 
Coast  Guard  and  the  responsible 
interests. 

§  25. .369  Elements  of  cost. 

Expenses  incident  to  and  directly 
caus^  by  reason  of  the  damage  or  de¬ 
struction  of  an  aid  to  navigation  shall  be 
included  as  part  of  the  total  claim 
against  the  responsible  interests  and  shall 
include,  but  not  be  limited  to,  the  fol¬ 
lowing  items,  whichever  are  applicable: 
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(1)  Cost  of  placing  a  replacement 
aid  in  operation  on  station,  whether  as  a 
permanent  substitute  or  to  serve  as  a 
temporary  auxiliary  aid  for  that  which 
was  damaged  or  destroyed. 

<2*  Cost  of  removing  a  replacement 
aid  which  was  placed  in  operation  on  sta¬ 
tion  to  serve  as  a  temporary  or  auxiliary 
aid  for  that  which  was  damaged  or 
destroyed. 

1 3)  Cost  of  searching  for,  recoveiing 
and  removing,  or  attempting  to  recover 
or  remove,  the  damaged  or  destroyed  aid 
or  any  of  its  component  parts  which  may 
require  recovery  or  removal. 

(4)  Cost  or  value  of  time  consumed  by 
GoveiTunent  personnel  (excluding  ship’s 
complement).  Including  such  services  as 
inspection,  supervision,  etc.,  on  projects 
where  necessary  to  insure  that  the  proj¬ 
ect  is  beii^  completed  in  accordance 
with  prepared  plans  and/or  contract. 
These  costs  shall  include:  Actual  travel 
expenses  Incurred  and  paid  to  person¬ 
nel  from  public  funds  and  actual  pay¬ 
roll  value  of  time  of  all  personnel  ex¬ 
pended  upon  the  project,  including  the 
travel  time  dvuing  paid  status. 

(5)  ’Cost  or  value  of  time  consumed  by 
CJovernment  vessel  including  ship’s  com¬ 
plement  employed  by  reason  of  and  di¬ 
rectly  attributed  to  the  damage  or  de- 
sti*uction.  For  the  performance  of  this 
work,  no  charge  shall  be  made  for  the 
time  and  expense  of  Coast  Guard  vessels 
including  ship’s  complement,  when  the 
aid  can  be  or  is  repaired  or  restored  on 
station  by  the  vessel  on  routine,  sched¬ 
uled  duty  where  only  minimum  interrup¬ 
tion  of  that  assignment  occurs.  If  such 
vessel  time  is  chai-ged,  it  will  be  charged 
in  accordance  with  the  type  of  damaged 
aid  which  must  be  serviced  as  set  forth 
in  §  74.20  of  this  chapter. 

(6)  Where  tender  work  other  than 
seiwicing  the  specific  types  of  aids 
covered  under  §  74.20  of  this  chapter  is 
required  in  connection  with  damaged 
aids,  vessel  time  shall  be  an  hourly 
charge  determined  by  dividing  the  latest 
fiscal  year  cost  for  operating  the  appli¬ 
cable  class  of  vessel  in  the  district  by  the 
number  of  hours  the  vessel  was  opera¬ 
tionally  employed  for  the  fiscal  year. 

^  2.7. .37 1  .Selllt'iiiciii  aulliorily. 

(a)  Additional  regulations  covering 
tlie  collection  of  claims  for  damage  to 
aids  to  navigation  and  for  their  com¬ 
promise,  suspension,  termination,  or  re¬ 
ferral  for  collection  are  found  in 
§§  25.301-25.325. 

(b)  The  Chief  Counsel,  U.S.  Coast 
Guard  and  the  Commander  of  each 
Coast  Guard  District  are  designated  to 
administer  14  U.S.C.  642. 

(c)  The  authority  of  the  Comman¬ 
dant,  U.S.  Coast  Guard  to  accept  and 
deposit  payments  for  the  repair  or  re¬ 
placement  of  damaged  or  destroyed  aids 
to  navigation  under  14  U.S.C.  642  is  dele¬ 
gated  to  the  Chief  Counsel.  U.S.  Coast 
Guard  and  the  Commander  of  each 
Coast  Guard  District.  This  authority 
may  be  redelegated  as  prescribed  in 
§  25.305. 

^  2.7. .37.3  Disposition  of  paynieiils. 

All  payments  received  as  a  result  of 
claims  for  the  damage,  destruction,  or 


displacement  of  an  aid  to  navigation  or 
other  property  shall  be  disposed  of  in 
accordance  with  14  U.S.C.  642. 

Subchapter  C  of  Title  33,  Code  of  Fed¬ 
eral  Regulations,  is  amended  as  follows: 

1.  Section  74.01-1  is  revised  to  read  as 
follows: 

§  74.01  —  1  (ilaini  for  damage,  destruc¬ 
tion,  <»r  displa<-enient. 

Whenever  an  aid  to  navigation  is  dam¬ 
aged,  destroyed,  or  displaced  frwn  its 
station,  a  claim  shall  be  made  on  behalf 
of  the  United  States  in  accordance  with 
Part  25  of  this  title. 

§74.0l-.7  1  Deleted] 

2.  Section  74.01-5  is  deleted. 

Effective  date.  These  amendments 
shall  become  effective  on  the  date  of 
publication  in  the  Federal  Register. 

Dated:  February  26,  1970. 

W.  J.  Smith, 

Admiral,  U.S.  Coast  Guard 
Commandant. 

|F.R.  Doc.  70-2643;  Piled,  Mar.  3,  1970: 
8:50  a.m.] 


Title  46— SHIPPING 

Chapter  II — Maritime  Administration, 
Department  of  Commerce 

SUBCHAPTER  C — REGULATIONS  AFFECTING 
SUBSIDIZED  VESSELS  AND  OPERATORS 
I  General  Order  20,  3d  Rev.] 

PART  272— POLICY  AND  PROCEDURE 
REGARDING  CONDUCTING  OF 
SUBSIDY  CONDITION  SURVEYS 
AND  ACCOMPLISHMENT  OF  SUB¬ 
SIDIZED  VESSEL  MAINTENANCE 
AND  REPAIRS 

Effective  upon  the  date  of  publication 
In  the  Federal  Register,  Part  272  Is 
hereby  revised  to  read  as  follows: 

Sec. 

272.1  Purpose. 

272.2  Subsidy  condition  survey  require¬ 

ments. 

272.3  Subsidy  condition  Instructions;  gen¬ 

eral. 

272.4  Execution  of  subsidy  condition  sur¬ 

vey  reports. 

272.5  Distribution. 

272.6  Subsidy  maintenance  and  repair 

procedure. 

272.7  Subsidy  repair  summaries. 

272.8  Categorizing  and  allocating  charges. 

272.9  Modifications,  alterations,  additions 

and  betterments. 

272.10  Maintenance  and  repairs;  definition. 

272.11  Examples  of  expenses  Ineligible  for 

subsidy  participation  at  the  main¬ 
tenance  and  repair  rate. 

272  12  Definition  of  "consumables,”  “ex¬ 
pendables”  and  “expendable 
equipment”. 

272.13  Effective  date. 

Authority  ;  The  provisions  of  this  Part  272 
issued  under  sec.  204,  49  Stat.  1987,  as 
amended;  46  U.S.C.  1114. 

§  272.1  Purpose. 

The  purpose  of  this  part  is  to  estab¬ 
lish  the  policy  and  procedure  to  be  fol¬ 
lowed  by  the  Maritime  Administration 


and  by  the  subsidized  steamship  opera¬ 
tors  in  conducting  subsidy  condition  sur¬ 
veys  and  accomplishment  and  reporting 
of  maintenance  and  repairs  on  vessels 
approved  for  operation  under  the  Mari-  i 
time  Subsidy  Board  Operating-Differen¬ 
tial  Subsidy  Agreements. 

§  272.2  Subsidy  condition  siirvt'v  re¬ 
quirements. 

(а)  Condition  surveys  of  vessels  ap¬ 
proved  for  subsidized  operation  shall  be 
conducted  in  the  following  instances: 

(1)  At  the  commencement  of  the  first 
subsidized  voyage  of  each  vessel  placed 
in  subsidized  operation,  except  newly 
constructed  vessels  which  enter  sub¬ 
sidized  service  immediately  upon  com¬ 
pletion  of  building  and  for  which  there 
is  a  survey  report  made  by  the  Trial  and 
Guarantee  Survey  Boards  of  the  Mari¬ 
time  Administration  or  any  other  condi¬ 
tion  report  satisfactory  to  the  United 
States. 

(2)  At  the  commencement  of  the  first 
voyage  of  each  vessel  after  resumption  of 
subsidized  operation  following  tempo¬ 
rary  withdrawal  from  subsidized  opera¬ 
tion.  For  the  purposes  of  the  surveys 
required  by  this  subparagraph  and  sub- 
paragraph  (6)  of  this  paragraph  a  ves¬ 
sel  which  is  not  withdrawn  from  the 
agreement  shall  not  be  considered  as 
temporarily  withdrawn  if  it  performs 
imsubsidized  voyages  in  a  subsidized 
service  of  the  same  operator. 

(3)  At  the  commencement  of  the  first 
voyage  of  each  vessel  following  the  ef¬ 
fective  date  of  the  establishment  of  a 
maintenance  and  repair  subsidy  rate,  if 
such  subsidy  rate  was  not  established  as 
of  subparagraph  (1)  of  this  paragraph. 

(4)  During  the  drydocking  period  in¬ 
cident  to  the  vessel’s  American  Bureau  of 
Shipping  Special  Surveys. 

(5)  Upon  the  discontinuance  of  a 
maintenance  and  repair  subsidy  rate. 

(б)  Upon  the  withdrawl  of  each  vessel 
from  subsidized  service,  either  temporar¬ 
ily  or  permanently.  For  the  purposes  of 
the  surveys  required  by  this  subpara¬ 
graph  and  subparagraph  (2>  of  this 
paragraph,  a  vessel  which  is  not  with¬ 
drawn  from  the  agreement  shall  not  be 
considered  as  tempiorarily  withdrawn  if 
it  performs  unsubsidized  voyages  in  a 
subsidized  service  of  the  same  operator. 

(7)  Upon  termination  of  the  last  voy¬ 
age  of  each  vessel  imder  the  operating - 
differential  subsidy  contract  or  at  the 
end  of  the  contract  period  with  respect 
to  subsidized  vessels  in  idle  status  at  that 
time,  unless  such  contract  is  immediately 
superseded  by  a  new  opierating-differen- 
tial  subsidy  contract  with  the  same 
operator. 

(b)  A  vessel  commencing  subsidized 
operation  outside  the  continental  limits 
of  the  United  States  shall  be  surveyed 
immediately  at  her  first  port  of  call  in 
the  United  States,  and  it  shall  be  incum¬ 
bent  upon  the  operator  to  make  arrange¬ 
ments  with  the  appropriate  Ship  Repair 
and  Maintenance  Field  Office  for  the 
conducting  of  such  survey. 

§  272..3  Sul>>^i(ly  ronditioii  inslrii<'iioii>. : 
general. 

Instructions  and  infonnation  i*elative 
to  conducting  subsidy  condition  surveys 
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as  outlined  in  §  272.2,  and  to  take  other 
action  determined  to  be  necessary  to  pro¬ 
tect  the  Gtovernment’s  interest,  will  be 
furnished  the  respective  Region  Director 
by  the  Division  of  Ship  Repair  and  Main¬ 
tenance;  however,  the  Ship  Repair  and 
Maintenance  Field  Offices  are  author¬ 
ized.  when  requested  by  subsidized  opera¬ 
tors,  to  conduct  conditions  surveys  speci¬ 
fied  in  §  272.2.  At  the  time  a  subsidy  con¬ 
dition  survey  is  to  be  conducted,  the 
operator  is  to  be  invited  to  arrange  for 
attendance  of  his  representative;  how¬ 
ever,  such  representative  is  not  required 
to  be  present. 

(a)  Condition  surveys  conducted  in 
conformance  with  requirements  of  sub- 
paragraphs  (1),  (2),  (3),  and  (4)  of 
paragraph  fa)  of  §  272.2  will  be  reported 
on  Ship  Survey  Report,  Form  MA-58. 
and  shall  be  prepared  in  sufficient  detail 
to  readily  reveal  a  comprehensive  picture 
of  the  conditions  noted  with  an  evalua¬ 
tion  of  each  item  in  accordance  with  the 
instructions  on  the  form.  Condition  re¬ 
port  forms — MA-55  Turbine  and  Gtears, 
MA-56  Tooth  Contact  Report,  MA-57 
Drydock  Report,  and  MA-59  Diesel  En¬ 
gine  Rep)ort— are  to  be  used  as  applicable. 

(b>  The  condition  surveys  prescribed 
in  subparagraphs  (5),  f6),  and  (7)  of 
paragraph  fa)  of  §  272.2  shall  be  ac¬ 
complished  as  follows: 

fl)  The  subsidized  operator  shall  pre¬ 
pare  and  furnish  the  appropriate  Ship 
Repair  and  Maintenance  Field  Office  de¬ 
tailed  repair  specifications  covering  all 
work  outstanding  on  the  vessel  after  com¬ 
pletion  of  repairs  for  the  voyage  immedi¬ 
ately  preceding  the  survey  requirement. 
The  Ship  Repair  and  Maintenance  Field 
Office  shall  conduct  an  inspection  of  the 
vessel  prior  to  its  next  sailing  for  the 
purpose  of  assuring  that  the  operator's 
specifications  cover  outstanding  defects 
which  require  attention  and  which  are 
attributable  to  subsidized  operation. 
These  specifications,  together  with  the 
findings  of  the  Ship  Repair  and  Main¬ 
tenance  Field  Office  regarding  the  con¬ 
tents  thereof,  shall  constitute  the  sub¬ 
sidy  condition  survey  report  required 
by  the  Operating-Differential  Subsidy 
Contract. 

•  2)  In  those  cases  involving  discon¬ 
tinuance  of  maintenance  and  repair  rate, 
permanent  withdrawal  from  subsidized 
service,  or  contract  termination  without 
simultaneous  renewal,  only  that  work 
contained  in  these  specifications  and  ver¬ 
ified  by  the  Ship  Repair  and  Maintenance 
Field  Office  as  defects  attributable  to 
subsidized  operation,  will  be  considered 
for  subsidy  participation,  if  such  work 
is  accomplished  not  later  than  the  next 
dry  docking  period  fi^eriodical  or  other¬ 
wise)  and  the  ownership  of  the  vessel  is 
retained  by  the  particular  operator:  Pro¬ 
vided.  however,  That  the  transfer  of  the 
ownership  of  a  vessel  to  the  United  States 
pursuant  to  the  provisions  of  section  510 
of  the  Merchant  Marine  Act,  1936,  as 
amended,  shall  not  preclude  subsidy  par¬ 
ticipation  otherwise  permitted. 

•  3)  The  co.sts  of  correcting  all  main¬ 
tenance  and  repair  items  which  are  noted 
on  any  condition  survey  reiwrt  shall  be 
chargeable  to  the  iieriod  of  operations 
covered  by  the  report,  except  that  effec- 


RULES  AND  REGULATIONS 

tive  January  1,  1964,  the  costs  of  any 
such  items  which  have  been  noted  on  a 
recapture  condition  survey  report  as  pre¬ 
viously  required  and  which  are  properly 
includable  in  the  subsidized  accountings, 
shall  be  chargeable  to  the  recapture  pe¬ 
riod  in  which  the  work  is  performed. 

(c)  The  operator  shall  make  arrange¬ 
ments  with  the  appropriate  Ship  Repair 
and  Maintenance  Field  Office  for  the  con¬ 
ducting  of  surveys  required  by  this  part. 
The  operator  shall  assist  the  representa¬ 
tive  of  the  Ship  Repair  and  Maintenance 
Field  Office,  and  shall  pei-mit  access  to  all 
parts  of  the  vessel,  its  log  books  and  of¬ 
ficial  records. 

§  272.1  Kxenilion  of  Mil»i(ly  t-ondilioii 
Mirv«‘y  reporls. 

All  survey  reiwrts  are  to  be  signed  by 
the  operator’s  authorized  representative 
for  the  vessel  involved,  if  such  repre¬ 
sentative  was  in  attendance,  and  the  Su¬ 
perintendent  Engineer  or  equivalent,  as 
well  as  by  the  Marine  Surveyor  who  con¬ 
ducted  the  survey,  and  by  the  appropri¬ 
ate  representative  of  the  Region  Ship 
Repair  and  Maintenance  Office  under 
whose  jurisdiction  the  survey  was 
conducted. 

§  272. .7  l)i^lriltlllicMl. 

It  shall  be  the  responsibility  of  the 
respective  Maritime  Administration 
Region  Office  to  compile  sufficient  copies 
of  the  subsidy  surveys  in  order  to  make 
distribution  as  follows: 

(a)  One  copy  to  the  Division  of  Ship 
Repair  and  Maintenance,  Washington, 
D.C. 

(b)  One  copy  to  the  operator  of  the 
subsidized  vessel  involved. 

( c )  One  copy  to  be  retained  in  the  files 
of  the  Region  Ship  Repair  and  Main¬ 
tenance  Office  under  whose  jurisdiction 
the  survey  was  conducted. 

§  272.6  .Siihoiih  iiiaiiilriiaiKM-  anil  repair 
prnri-dnre. 

(a)  The  preparation  of  specifications, 
the  awarding  of  maintenance  and  repair 
contracts,  the  inspection  and  approval  of 
maintenance  and  repairs  as  to  workman- 
.ship,  quality,  materials,  and  satisfac¬ 
tory  completion  are  all  the  responsibility 
of  the  subsidized  operator. 

(b)  The  repairing  and  maintenance 
upkeep  of  subsidized  vessels  by  any  sub¬ 
sidiary  company,  holding  company, 
affiliate  company,  or  associate  company 
of  the  operator,  as  differentiated  from 
directly  hired  shore  gang  labor,  is  sub¬ 
ject  to  written  approval  by  the  Maritime 
Admini-stration  pursuant  to  .section  803, 
Merchant  Marine  Act,  1936,  as  amended. 
Requests  for  such  approval  .shall  be  ad¬ 
dressed  to  the  appropriate  Region  Direc¬ 
tor.  When  such  work  is  performed  on 
subsidized  vessels  by  any  subsidiary  com¬ 
pany,  holding  company,  affiliate  com¬ 
pany,  or  associate  company  of  the  opera¬ 
tor,  the  specifications  .shall  be  itemized 
in  detail  and  item  priced. 

(c)  Maintenance  and  repair  specifica¬ 
tions,  including  those  covering  work  to  be 
performed  by  operator’s  shore  gang  are 
to  be  prepared  in  sufficient  detail  to  per¬ 
mit  determination  of  the  reasonableness 
of  prices.  Contractor's  invoices  shall  con- 
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tain  the  starting  and  completion  dates  of 
each  job,  the  contractor’s  price  on  each 
individual  item  contained  in  the  specifi¬ 
cations,  and  whenever  applicable,  the 
item  numbers  contained  in  the  applicable 
subsidy  survey  shall  be  indicated  against 
the  respective  corrective  items  in  the 
maintenance  and  repair  specifications. 
Itemized  prices  shail  be  furnished  for 
work  performed  by  shore  gangs  and  such 
item  prices  shall  be  further  segregated 
between  labor  and  material  charges. 

(d)  In  all  cases  where  the  operator 
furnishes  material  to  the  contractor  from 
(1)  ship’s  stores,  (2)  operator’s  ware¬ 
house,  or  (3)  direct  purchase  for  a  spec¬ 
ified  job,  he  shall  note  on  the  invoice, 
requisition  slip,  expenditure  voucher,  or 
other  form  of  transfer  memorandum,  the 
contract  number  and  item  number  on 
which  said  material  was  used.  The  fol¬ 
lowing  form  is  suggested: 

Requisitioned  Materials — Received  and  In¬ 
stalled  in  connection  with;  Voyage  No. _ 

Order  No. _ Item  No. _ 


Operator’s  representative 

(e)  A  priced  copy  of  the  certified 
invoice,  requisition  slip,  expenditure 
voucher,  property  transfer  notice,  or 
other  form  of  transfer  memorandum 
shall  be  attached  by  operator  to  the  con¬ 
tract  referred  to  and  submitted  in  sup¬ 
port  of  the  “Subsidy  Repair  Summary’’ 
(Form  MA-140) . 

§  272,7  Siihsiily  repair  KiiiiiiiiarirK. 

ta)  The  subsidized  operators  shall  pre¬ 
pare  a  Subsidy  Repair  Summary  (Form 
MA-140)  for  those  ve.ssels,  including  the 
voyages  of  vessels  which  have  been  tem¬ 
porarily  withdrawn  from  subsidized  serv¬ 
ice,  whose  voyages  terminated  in  any  one 
quarter  of  a  year,  January  1  through 
March  31.  or  April  1  through  June  30.  etc. 
This  Summary  must  be  carefully  pre¬ 
pared  and  certified  by  the  Superintend¬ 
ent  Engineer  or  other  responsible  official 
of  the  company,  as  follows: 

This  is  to  certify  that,  to  the  be.st  of 
my  knowledge  and  belief,  and  based  on  re¬ 
corded  entries  through _ _  this  is 

a  true  and  correct  statement  of  repair  and 
maintenance  expenditures  for  the  period 
stated  and  that  the  repair  and  maintenance 
items  indicated  as  eligible  for  subsidy  par¬ 
ticipation  are  rea.sonably  attributable  to  serv¬ 
ice  subsequent  to  commencement  of  the 
first  voyage  under  the  Operating-Differential 
Subsidy  Agreement  and  were  necessary, 
satisfactorily  completed,  and  the  price  is 
fair  and  reasonable  (exceptions  are  listed  on 
separate  page) . 

The  Subsidy  Repair  Summary  iForm 
MA-140)  must  cover  all  exiienditures 
both  domestic  and  foreign  made  on 
requisitions  for  maintenance  and  repairs. 
On  ves.sels  which  have  been  T)€rmanently 
withdrawn  from  the  Operating-Differ¬ 
ential  Subsidy  Contract,  the  operators 
shall  submit  repair  summaries  properly 
supported  by  the  documents  referred  to 
in  paragraph  (b)  of  this  .section,  cover¬ 
ing  only  the  correction  of  defects  noted 
in  off-subsidy  survey  i*eports.  Each  oiier- 
ator  shall  furnish  his  own  required 
supply  of  this  Form. 

(b)  The  subsidized  operator  shall  sub¬ 
mit  the  Subsidy  Repair  Summary,  as 
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well  as  supplements  thereto,  supported 
by  copies  of  documents  pertinent  thereto, 
such  as  repair  specifications,  material 
requisitions  or  purchase  orders,  invoices, 
underwriters,  and  classification  society 
surveys,  property  transfer  notice,  scrap 
credit  or  other  forms  of  credit  memo¬ 
randa,  etc.  (if  invoice  is  itemized  and 
fully  descriptive  of  work  with  item  prices, 
then  specifications  or  purchase  order  is 
not  required) ,  to  the  appropriate  Region 
Ship  Repair  and  Maintenance  Office 
upon  completion  of  repairs  charged  to 
the  terminating  voyage  (s).  In  the  case 
of  a  single  voyage  summary,  the  sub¬ 
mission  shall  be  within  120  days  after 
the  vessel  involved  has  sailed  from  her 
last  U.S.  port  of  call  on  the  next  outward 
voyage,  and  in  the  case  of  a  multi¬ 
voyage  summary,  within  120  days  after 
the  close  of  the  quarter. 

(c)  The  appropriate  Region  Ship  Re¬ 
pair  and  Maintenance  Office  shall  make 
a  review  of  the  repair  summary  for  the 
purpose  of  ascertaining  that  all  pertinent 
and  required  information  and  data  are 
attached,  and  shall  transmit  the  Sub¬ 
sidy  Repair  Summary  with  all  support¬ 
ing  data  to  the  Chief,  Division  of  Ship 
Repair  and  Maintenance,  Washington, 
D.C. 

(d)  After  review  of  the  Repair  Sum¬ 
mary  and  supporting  papers,  the  Divi¬ 
sion  of  Ship  Repair  and  Maintenance, 
Washintgon,  D.C.,  shall  furnish  the  oper¬ 
ator  with  a  letter  (one  copy  of  which 
shall  be  forwarded  to  the  Region  Finance 
Office),  setting  forth  determinations  as 
to  eligibility  of  those  costs  for  subsidy 
participation  which  are  claimed  in  the 
“Subsidizable”  total  of  the  Form  MA- 
140.  This  letter  will  also  contain  qualified 
approvals  on  Marine  Loss  items  as  out¬ 
lined  in  pargaraphs  (e)  and  (f)  of  this 
section.  The  operator  is  to  retain  this 
letter  with  his  copy  of  the  repair  sum¬ 
mary  for  reference  when  audit  is  made 
of  the  repair  accounts  of  the  respective 
vessel.  Such  repair  summary,  together 
with  the  said  letter,  and  documents  per¬ 
tinent  thereto  shall  be  retained  for  not 
less  than  6  years  after  audit  and  ap¬ 
proval  by  the  Maritime  Administration 
and  Maritime  Subsidy  Board  of  a  final 
accounting  for  the  last  year  of  a  recap¬ 
ture  period  and  settlement  of  such 
recapture  period. 

(e)  To  eliminate  the  necessity  of  the 
operators  resubmitting  domestic  repair 
costs  incident  to  marine  losses  for  tech¬ 
nical  review  and  approval,  such  repair 
costs  shall  be  listed  on  the  Form  MA- 
140  under  a  separate  column  headed 
“Marine  Loss”,  and  not  included  in  either 
the  “Subsidizable”  or  “Non-Subsidizable” 
totals.  The  letter  referred  to  in  para¬ 
graph  (d)  of  this  section  will  contain 
the  determinations  as  to  approval  of  such 
Marine  Loss  items  for  subsidy  participa¬ 
tion;  such  approvals  will  be  qualified  to 
cover  the  items  providing  they  are  not 
recoverable  from  insurance. 

(f)  Within  120  days  after  all  damage 
applicable  to  the  “policy  voyage”  as  de¬ 
fined  in  the  operator’s  insurance  policy 
is  repaired,  in  the  case  of  franchise  or 
deductible  not  being  reached,  or  within 
120  days  from  the  date  of  Underwriters’ 
rejection  of  insurance  claim,  the  subsi¬ 


dized  operator  shall  advise  the  respective 
Region  Finance  Officer,  by  letter,  of  those 
costs  previously  reported  on  Form  MA- 
140  as  Marine  Losses  which  have  been 
qualifiedly  approved  by  the  Division  of 
Ship  Repair  and  Maintenance  and  which 
are  not  recoverable  from  insurance.  The 
respective  Region  Finance  Officer  will 
verify  that  such  costs  have  not  been 
recovered. 

(g)  Within  30  days  from  the  date  of 
the  Division  of  Ship  Repair  and  Mainte¬ 
nance  letter  mentioned  in  paragraph  (d) 
of  this  section,  the  subsidized  operator 
shall  refer  to  the  Chief,  Division  of  Ship 
Repair  and  Maintenance,  Washington, 
D.C.,  for  reconsideration  any  and  all 
cases  in  which  he  does  not  agree  with  the 
decisions  that  a  particular  maintenance 
or  repair  expense  shall  not  participate  in 
subsidy.  All  decisions,  unless  appealed  to 
the  Chief,  Office  of  Ship  Operations, 
Washington,  D.C.,  within  the  prescribed 
30  days,  shall  be  final.  In  his  response  to 
such  appeals  the  Chief,  Office  of  Ship 
Operations,  will  indicate  whether  the  de¬ 
cision  rendered  therein  is  final. 

(h)  The  operator  may  appeal  to  the 
Martime  Subsidy  Board  pursuant  to  the 
provisions  of  section  6  of  Administrator’s 
Order  No.  184,  if  after  exercising  the 
appeal  provisions  stipulated  above  he 
does  not  accept  the  final  determination 
of  the  Chief,  Office  of  Ship  Operations. 

§  272.8  Culegoriziiig  and  alloruling 
cliargoN. 

(a)  ’The  operator  shall  exercise  due 
diligence  and  accuracy  in  categorizing 
and  identifying,  both  in  specifications 
and  in  Form  MA-140  those  items  on 
which  subsidy  is  requested.  The  cate¬ 
gories  of  work  listed  on  the  Form  MA- 
140  are  as  follows: 

(1)  Claimed  for  subsidy; 

(i)  M&R. 

(ii)  Spare  parts. 

(iii)  Improvements. 

(2)  Marine  loss. 

(3)  Not  claimed  for  subsidy. 

!  (4)  Grand  total. 

(b)  In  the  event  a  vessel  to  which 
this  part  is  applicable  shall  have  termi¬ 
nated  voyages  during  the  calendar  year 
which: 

( 1 )  Were  made  in  more  than  one  sub¬ 
sidized  service,  or 

(2)  Were  made  in  subsidized  service, 
as  well  as  unsubsidized  service  while 
under  the  Operating  Subsidy  Agreement, 
or 

(3)  Were  made  in  services  requiring 
a  reduction  of  subsidy  due  to  operations 
in  domestic  trades,  or 

(4)  Were  made  in  a  subsidized  service 
which  was  affected  by  subsidy  rate 
changes,  the  operator  shall  be  required 
to  allocate  the  total  maintenance  and 
repair  costs  of  the  vessel  which  have 
been  approved  by  the  Division  of  Ship 
Repair  and  Maintenance  to  all  voyages 
terminating  during  the  calendar  year  on 
the  ratio  which  the  number  of  days  in 
each  such  voyage  (determined  in  accord¬ 
ance  with  Part  281  of  this  chapter)  bears 
to  the  total  of  the  voyage  days  of  the 
vessel  during  the  year. 

(c)  During  any  such  year  or  shorter 
period,  the  operator  shall  be  entitled  to 


receive  payments  on  account  of  Oi>erat- 
ing-Differential  Subsidy  on  repairs 
charged  to  each  voyage  at  the  rates 
determined  by  the  Maritime  Subsidy  ^ 
Board  as  applicable  to  the  service  and 
on  the  basis  authorized  by  the  Operating- 
Differential  Subsidy  Agreements;  neces¬ 
sary  adjustments  shall  be  made  follow¬ 
ing  the  close  of  the  year  or  shorter 
period,  after  giving  effect  to  the  adjust¬ 
ments  required  by  paragraph  (b)  of  this 
section. 

§  272.')  Modiricatiitns,  alterulions,  adili- 
lions,  and  Itrllermenis. 

(a)  Any  modification,  alteration,  ad¬ 
dition,  or  betterment  (work  of  such 
nature  being  herein  called  “Improve¬ 
ments”),  effected  during  any  one  or  a  I 
series  of  repair  periods,  whether  or  not 

in  conjunction  with  other  repairs,  the 
aggregate  cost  of  which  does  not  exceed 
$100,000,  if  otherwise  eligible,  shall  be 
considered  for  operating-differential  sub¬ 
sidy  participation,  provided  that  the 
vessel  is  not  permanently  withdrawn 
from  the  subsidy  contract  (except  under  j 
circumstances  beyond  the  control  of  the 
operator)  within  a  period  of  3  years  after 
completion  of  the  work. 

(b)  Any  improvement  effected  during 
any  one  or  series  of  repair  periods  in¬ 
volving  an  aggregate  cost  in  excess  of 
$100,000  shall  ordinarily  be  considered 
capital  expenditures:  however,  subject  to 
findings  in  each  instance  that  the  work 
involved  constitutes  reconditioning  or  re¬ 
construction,  expenditures  of  this  nature  i 
in  excess  of  $100,000  will  be  given  con-  i 
sideration  for  construction-differential  I 
subsidy,  if  application  is  made  to  the  I 
Assistant  Administrator  for  Maritime  : 
Aids  for  such  subsidy  imder  the  provis-  j 
ions  of  title  V,  Merchant  Marine  Act,  j 
1936,  as  amended,  and  the  Maritime  I 
Subsidy  Board  grants  such  subsidy  prior  | 
to  the  award  of  such  work. 

(c)  When  the  operator  desires  to  j 

spread  the  work  incident  to  any  improve-  I 
ment  over  more  than  one  repair  period.  I 
he  shall  notify  the  Chief,  Division  of 
Ship  Repair  and  Maintenance,  in  writ-  i 
ing,  as  to  the  scope  of  work  involved, 
expected  benefits,  number  of  voyages  * 
over  which  the  work  will  be  spread  and  ! 
the  estimated  total  cost,  and  shall  report 
the  actual  total  cost  of  such  work  in  the 
Subsidy  Repair  Summary,  covering  the 
repair  period  in  which  it  is  finallj  com¬ 
pleted,  and  shall  attach  a  copy  of  the 
acknowledgment  of  the  above  mentioned 
notification  to  the  appropriate  Subsidy  i 
Repair  Summary  (Form  MA-140),  j 

(d)  The  provisions  of  this  section  shall  i 
not  be  applicable  to  improvements  re¬ 
quired  to  alter,  outfit,  or  otherwise  equip  j 
a  vessel  for  its  intended  subsidized  serv¬ 
ice  which  in  the  opinion  of  the  Admin¬ 
istration  should  have  been  effected  prior 

to  the  initial  entry  of  the  vessel  into 
subsidized  service. 

(e)  The  procurement  cost  of  furniture, 

furnishings,  fixtures  or  any  other  item 
in  the  category  of  expendable  or  portable 
equipment  utilized  in  connection  with 
alterations  or  additions  to  a  vessel  is 
not  eligible  for  subsidy  participation  at  | 
the  maintenance  and  repair  rate.  I 


FEDERAL  REGISTER,  VOL  35,  NO.  43— WEDNESDAY,  MARCH  4,  1970 


RULES  AND  REGULATIONS 


S;  272.10  IVIaiiil<Mian«-e  and  rf|»aii>:  defi- 
iiiiiuii. 

ia>  All  costs  not  compensated  by  in¬ 
surance,  if  deemed  fair  and  reasonable  by 
the  Maritime  Subsidy  Board,  and  other¬ 
wise  eligible  under  the  provisions  of  this 
part,  or  as  it  may  be  subsequently 
amended,  applicable  to  work  performed 
by  domestic  ship  repair  yards  or  other 
domestic  independent  contractors,  in¬ 
cluding  work  performed  by  shore  gang 
labor  to  the  extent  set  forth  hereinafter 
under  subparagraphs  (2),  (3),  and  (4) 
of  this  paragraph,  which  are  necessary 
to  the  maintenance,  repair  or  replace¬ 
ment  by  duplication  of,  or  restoration  to 
satisfactory  condition  of,  damaged  or 
worn  parts  of  vessels,  their  machinery 
and  equipment  (including  spare  parts) 
installed  as  integral  parts  of  vessels,  as 
distinguished  from  items  of  a  portable 
or  removable  nature,  shall  be  eligible  for 
subsidy  at  the  maintenance  and  repair 
subsidy  rate.  (The  word  “domestic,”  as 
used  herein,  is  defined  as  meaning  within 
the  continental  limits  of  the  United 
States  and  Hawaii  and  Alaska.) 

(1)  Spare  propellers  and  tailshafts, 
self-contained  operable  units  of  machin¬ 
ery  or  equipment  (integral  parts  of  the 
vessel)  as  distinguished  from  portable, 
expendable,  and/or  consumable  items, 
and  spare  parts  purchased  to  be  installed 
as  integral  parts  of  the  vessel,  shall  be 
eligible  for  subsidy  at  the  applicable 
maintenance  and  repair  subsi(ly  rate 
when  placed  aboard  a  subsidized  vessel, 
provided  reimbursement  therefor  be 
made  by  the  operator  to  the  Government 
in  the  event  such  items  are  not  even¬ 
tually  utilized  or  installed  in  the  subsi¬ 
dized  vessel.  Each  invoice  covering  spare 
parts  shall  indicate  the  piece  of  equip¬ 
ment  to  which  the  spare’s  end  use  is 
related. 

(2)  Expenses  eligible  for  subsidy  un¬ 
der  the  maintenance  and  repair  category 
for  work  performed  by  shore  gang  labor 
shall  be  limited  to  direct  labor  charges, 
spare  parts,  materials,  and  or  supplies 
as  indicated  in  subparagraph  (3>  of  this 
paragraph,  and  other  costs  incurred  as 
the  result  of  the  payment  of  direct  wages, 
such  as  payroll  taxes  and  workmen’s 
compensation  insurance  required  by  law, 
and  welfare,  pension,  and  vacation  fund 
payments  required  as  a  result  of  collec¬ 
tive  bargaining,  if  deemed  fair  and  rea¬ 
sonable  by  the  Maritime  Subsidy  Board. 
Such  expenses  shall  be  limited  to  those 
directly  attributable  to  items  of  work 
that  would  be  eligible  for  subsidy  at  the 
maintenance  and  repair  subsidy  rate  if 
performed  by  an  independent  contractor 
aboard  or  for  the  subsidized  vessel  (s). 

(3»  Materials  and/or  supplies  issued 
by  the  operator  from  ship’s  inventory, 
warehouse,  or  direct  purchase  to  domes¬ 
tic  ship  repair  yards,  other  domestic  in¬ 
dependent  contractors,  or  shore  gangs 
which  are  necessary  to  the  maintenance, 
repair  or  replacement  by  duplication  of 
or  restoration  to  satisfactory  condition 
of,  damaged  or  worn  parts  of  vessels, 
their  machinery  and  equipment  installed 
as  integral  parts  of  vessels,  as  distin¬ 
guished  from  items  of  a  portable,  expend¬ 


able  or  consumable  nature,  shall  be 
eligible  for  subsidy. 

(4)  Spare  parts  issued  by  the  operator 
from  his  w-arehouse  or  direct  purchase 
to  domestic  ship  repair  yards,  other 
domestic  independent  contractors  or 
shore  gangs,  shall  be  eligible  for  subsidy. 

§  272.11  Kxtiniples  of  exponsos  ineligi- 
lilo  for  siiltfsiily  parliripulion  at  llie 
iiiainlfMiaiH'r  anil  repair  rale. 

The  following  are  primary  examples 
of  expenses  (but  not  limited  to)  which 
are  ineligible  for  subsidy  participation 
at  the  maintenance  and  repair  rate: 

( a )  Repair  items  correcting  conditions 
noted  in  “On-Subsidy  Surveys”  where 
repairs  clearly  should  have  been  made 
prior  to  the  departure  from  last  U.S. 
continental  port  on  the  first  voyage  in 
subsidized  service,  or  prior  to  the  first 
voyage  upon  resumption  of  operation  un¬ 
der  the  respective  Operating-Differential 
Subsidy  Agreement,  are  not  eligible  for 
participation  in  subsidy.  ’The  Chief, 
Division  of  Ship  Repair  and  Mainte¬ 
nance,  Washington,  D.C.,  shall  determine 
whether  repairs  performed  in  connection 
with  an  item  unsighted  in  the  initial 
“On-Subsidy  Survey”  are  due  to  attrition 
after  commencement  of  subsidized  oper¬ 
ation,  or  to  prior  non-subsidized  opera¬ 
tion,  which  determination  shall  be  final. 
It  is  not  the  intent  to  prorate,  between 
the  periods  before  anil  after  a  vessel 
initially  commences  subsidized  operation, 
the  cost  of  individual  repairs  made  or 
materials  supplied. 

(b)  Overdue  classification  and  inspec¬ 
tion  requirements:  These  are  items  re¬ 
quired  by  the  Classification  Society  or  a 
Government  Bureau  which  were  due 
(grace  periods  not  included)  and  not 
completed  prior  to  the  first  voyage  in 
subsidized  service,  or  prior  to  the  first 
voyage  upon  resumption  of  operation  un¬ 
der  the  respective  Operating-Differential 
Subsidy  Agreement. 

(c)  Foreign  repairs:  Items  of  mainte¬ 
nance  or  repair  of  whatsoever  nature,  in¬ 
cluding  insurance  repairs,  performed 
outside  the  continental  limits  of  the 
United  States. 

(di  Marine  loss;  Repairs  recoverable 
from  insurance. 

(e)  Cargo  expense:  Special  cargo  fit¬ 
tings  of  a  temporary  nature  (as  differen¬ 
tiated  from  installations  of  a  permanent 
nature) ,  dunnage,  ceiling,  battens,  clean¬ 
ing  cargo  holds  and  tanks  for  cargo, 
reading  and  certification  of  tempera¬ 
tures  for  refrigerated  cargoes,  etc. 

( f )  Stevedore  damage:  Any  damage  to 
the  vessel  or  cargo  gear  directly  attribut¬ 
able  to  the  stevedore  proper.  (Damage 
occurring  during  stevedoring  operations, 
but  due  to  ship’s  personnel  or  equipment 
for  which  the  stevedore  is  not  liable,  will, 
if  satisfactorily  supported  by  documen¬ 
tary  evidence  and  if  otherwise  accept¬ 
able,  be  considered  for  subsidy 
participation.) 

(g)  Special  trade  requirements:  Ini¬ 
tial  installations  of  (other  than  replace¬ 
ment  of  existing  worn  or  damaged) 
equipment  necessary  for  the  vessel’s  par¬ 
ticular  trade  route,  such  as  Suez  Canal 
Davit,  etc.  New  requirements  coming 


Kril 

into  effect  after  vessel’s  entry  into  the 
particular  subsidized  service,  as  differ¬ 
entiated  from  previously  established 
requirements,  shall  be  considered  for 
subsidy  participation. 

(h)  Procurement  cost  of  any  consum¬ 
ables,  expendables  or  portable  equipment 
when  used  or  install^  by  crew,  or  fur¬ 
nished  for  inclusion  in  ship’s  inventory. 

(i)  Procurement  costs,  maintenance 
and  repair  costs,  or  replacement  costs, 
incident  to  portable  or  expendable 
equipment. 

(j)  Apparent  excessive  maintenance 
and/or  repair  costs  after  operator  has 
had  an  opportunity  to  present  to  the  Ad¬ 
ministration  all  relevant  facts  pertinent 
thereto.  Any  such  costs  determined  to 
be  excessive  shall  not  be  taken  into  ac¬ 
count  for  reserve  fund  or  recapture  pur¬ 
poses  as  provided  in  Part  286  of  this 
chapter  as  amended  from  time  to  time. 

(k)  Costs  included  in  shore  gang  la¬ 
bor  charges  which  the  Chief,  Office  of 
Finance,  Maritime  Administration,  de¬ 
termines  to  be  “overhead”  as  prescribed 
in  §  282.900  of  this  chapter. 

(l)  Rental  of  equipment;  e.g.,  com¬ 
pressors,  paint  floats,  etc.  for  use  by 
shore  gangs  or  ship’s  crew  in  carrying 
out  repairs  or  other  work. 

(m)  Items  included  in  repair  sum¬ 
maries  and/or  supplements  not  submit¬ 
ted  to  Region  Ship  Repair  and  Mainte¬ 
nance  Offices  within  120  days  after  the 
end  of  the  quarter  in  which  the  item 
occurred,  unless  such  nonsubmittal  can 
be  shown  by  the  operator  to  be  due  to 
circumstances  beyond  his  control. 

(n)  Items  included  in  appeals  to  an 
original  determination  not  submitted  by 
the  operator  to  the  Chief,  Office  of  Ship 
Operations,  within  30  days  of  the  date  of 
the  original  determination. 

(o)  Items  included  in  appeals  to  the 
Maritime  Subsidy  Board  which  are  not 
submitted  by  the  operator  within  60  days 
after  the  date  of  the  “final  determina¬ 
tion”  of  the  Chief,  Office  of  Ship 
Operations. 

(p)  Operational:  In  general,  the  types 
of  items  disallowed  from  repair  and 
maintenance  subsidy  participation  under 
this  classification  are  those  where  no 
actual  maintenance  or  repairs  in  the 
literal  sense  of  the  word  are  involved, 
e.g.,  loading  stores,  landing  and  sorting 
laundry,  pilot  service,  tug  charges,  re¬ 
moving  surplus  equipment  to  warehou.ses. 
etc. 

(q)  Builder’s  and  or  Repair  Contrac¬ 
tor’s  liability:  'Those  items  adjudged  or 
noted  as  being  Builder’s  and/or  Repair 
Contractor’s  Guarantee  items. 

(r)  Items  of  repair  that  can  be  defi¬ 
nitely  and  entirely  attributed  to  nonsub- 
sidized  operation. 

(s)  Work  incident  to  an  improvement 
spread  over  more  than  one  repair  period 
for  which  application  to  the  Chief,  Di¬ 
vision  of  Ship  Repair  and  Maintenance, 
was  not  submitted  as  required  by  para¬ 
graph  (c)  of  §  272.9. 

(t)  Costs  incident  to  Marine  Loss  not 
compensated  by  insurance  which  are  not 
reported  to  the  Region  Finance  Office  in 
the  manner  and  within  the  time  specified 
in  §  272.7(f), 
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§  272.12  Defmilion  of  “Consumables”, 
“Expendables”,  and  “Expendable 
Equipment”. 

The  words  “consumables”,  “expend¬ 
ables”,  and/or  “exp)endable  equipment”, 
as  used  in  this  part  are  defined  in  sec¬ 
tion  3,  Part  I  of  Maritime  Administration 
Inventory  Manual,  Vessel  Inventories 
(issued  July-1957  under  Authority  Man¬ 
agement  Order  No.  627)  and  as  imple¬ 
mented  by  Maritime  Administration 
Inventory  Books — Deck  Department 
Consumable  Stores  and  Expendable 
Equipment  (Form  MA  4736A — March 
1951),  Engine  Department  Consumable 
Stores  (Form  MA  4736B — March  1951), 
Engine  Department  Expendable  Equip¬ 
ment  (Form  MA  4736C — March  1951), 
Steward  Department  Consumable  Stores 
and  Expendable  Equipment  (Form  MA 
4736D— March  1951). 

In  case  of  any  conflict  between  this  defi¬ 
nition  and  the  other  provisions  of  this 
part  the  other  provisions  shall  control. 

§  272.13  ElTcrlive  date. 

The  provisions  of  this  part  are  appli¬ 
cable  to  all  voyages  of  subsidized  vessels 
terminating  on  or  after  March  4,  1970. 

The  reporting  requirements  of  this  part 
have  been  approved  by  the  Bureau  of  the 
Budget  In  accordance  with  the  Federal  Re¬ 
ports  Act  of  1942. 

Dated:  February  25, 1970. 

By  order  of  the  Maritime  Subsidy 
Board/Maritime  Administrator. 

James  S.  Dawson,  Jr., 

Secretary. 

[F.R.  Doc.  70-2580:  Piled,  Mar.  3,  1970; 

8:45  a.m.] 


Title  49— TRANSPORTATION 

Chapter  X — Interstate  Commerce 
Commission 

SUBCHAPTER  D — TARIFFS  AND  SCHEDULES 
[Special  Permission  M-60161| 

PART  1307— FREIGHT  RATE  TARIFFS, 

SCHEDULES,  AND  CLASSIFICATIONS 
OF  MOTOR  CARRIERS 

Emergency  Transportation  of 
Property 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Special  Permission 
Board,  held  at  its  office  in  Washington, 
D  C.,  on  the  25th  day  of  February  1970. 

It  appearing,  that  Special  Permission 
No.  M-60161,  revised  June  14,  1967,  pro¬ 
hibits  the  schedule  from  bearing  a  spe¬ 
cific  expiration  date  which  will  be  later 
than  the  date  upon  which  the  emergency 
temporary  authority  expires; 

And  it  further  appearing,  that  the  pro¬ 
posed  rule  making  required  by  the  Ad¬ 
ministrative  Procedure  Act  (5  U.S.C. 
553)  is  unnecessary  inasmuch  as  the 
change  in  existing  regulations  to  be 
effectuated  by  this  order  will  permit  mo¬ 
tor  contract  carriers  of  property  having 
emergency  temporary  operating  author¬ 
ity  to  publish  a  “W”  series  schedule  bear- 
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Ing  a  specific  expiration  date  which  will 
be  later  than  the  date  upon  which  the 
emergency  temporary  authority  expires, 
thus  constituting  a  relaxation  of  the  reg¬ 
ulations  heretofore  prescribed; 

It  is  ordered,  TTiat  49  CFR  Part  1307.- 
101,  be,  and  the  same  is  hereby,  revised 
to  read: 

§  1307.101  Motor  contract  carriers  of 
property;  estalilishnient  of  actual  or 
minimum  rates,  etc.,  covering  emer¬ 
gency  movements  of  property. 

(a)  Subject  to  the  limitations  herein, 
motor  contract  carriers  of  property  may 
establish  rates  and  other  schedule  pro¬ 
visions  covering  emergency  movements 
of  property  imder  section  210(a)  of  Part 
II  of  the  Interstate  Commerce  Act,  with¬ 
out  further  notice  prior  to  a(x;eptance  of 
shipments  for  transportation  other  than 
posting  of  an  individual  schedule  publi¬ 
cation  (not  a  loose-leaf  page),  contain¬ 
ing  such  rates  and  other  schedule  pro¬ 
visions,  and  having  four  copies  of  the 
publication,  with  a  letter  of  transmittal, 
filed  with  the  Regional  Director  of  the 
Bureau  of  Operations  in  whose  region  the 
carrier  is  domiciled  or  with  the  Super¬ 
visor  designated  by  the  Regional 
Director. 

(b)  Additional  departme  from  the 
terms  of  Tariff  Circular  MF  No.  4 
(§  1307.0-1307.13):  Motor  contract  car¬ 
riers  of  property  may  depart  frewn  the 
terms  of  Tariff  Circular  MF  No.  4 
(§  1307.0-1307.13)  to  the  extent  neces¬ 
sary  to  permit  the  filing  of  schedules  au¬ 
thorized  In  the  foregoing  paragraph 
hereof. 

(c)  Limitations: 

( 1 )  This  permission  does  not  authorize 
the  cancellation  of  any  actual  or  mini¬ 
mum  charge  or  provisions  on  the  same 
commodity  between  the  same  points  and 
may  not  be  used  to  establish  actual  or 
minimum  charges  or  other  provisions 
which  will  result  in  duplicating  and/ 
or  conflicting  actual  or  minimum 
charges,  except  as  authorized  in  Limita¬ 
tion  (5)  below. 

(2)  Schedules  filed  hereunder  must  be 

consecutively  numbered  in  the  carrier’s 
“W”  series  In  the  following  manner: 
MF-I.C.C.  No.  w . 

(3)  S(jhedules  filed  hereunder  may 
contain  only  the  actual  or  minimum 
charges,  rules  and  other  provisions  cov¬ 
ering  the  movement  of  property  under 
emergency  temporary  authority  and  may 
not  contain  other  actual  or  minimum 
charges  or  provisions. 

(4)  All  schedules  filed  hereunder  must 
bear  a  specific  expiration  date  which  will 
not  be  later  than  45  days  after  the  effec¬ 
tive  date  of  the  schedule. 

(5)  When  it  has  been  discovered  that 
provisions  of  one  “W”  series  schedule 
do  not  conform  to  emergency  temporary 
authority  actually  granted,  another 
schedule,  in  the  carrier’s  “W”  series,  may 
be  filed  in  accordance  with  paragraphs 
(a) ,  (b) ,  and  (c)  to  cancel  the  first  and 
conform  schedule  provisions  to  the  op¬ 
erating  authority. 

(6)  Supplements  to  “W”  series  sched¬ 
ules  are  permissible  only  for  the  purpose 


of  changing,  specifically,  the  expiration 
date  of  the  schedule  to  a  date  not  later 
than  the  date  upon  which  the  emergency 
temporary  authority,  or  an  extension 
thereof,  expires. 

This  permission  does  not  modify  any  out¬ 
standing  formal  order  of  the  Com¬ 
mission,  nor  waive  any  of  the  require¬ 
ments  of  its  published  rules  relative  to 
the  construction  and  filing  of  schedule 
publications,  except  as  herein  author¬ 
ized,  nor  modify  any  of  the  provisions  of 
Part  II  of  the  Interstate  Commerce  Act, 
except  as  to  notice. 

It  is  further  ordered.  That  this  revi¬ 
sion  shall  become  effective  February  25, 
1970. 

(Sec.  204,  49  Stat.  546,  as  amended:  49  U.S.C. 
304.  Interpret  or  apply  sec.  218(a),  49  Stat. 
561,  as  amended:  49  U.S.C.  318(a) ) 

And  it  is  further  ordered.  That  notice 
of  this  order  be  given  to  the  general 
public  by  depositing  a  copy  In  the  Office 
of  the  Secretary  of  the  Commission  at 
Washington,  D.C.,  and  by  filing  it  with 
the  Director,  Office  of  the  Federal 
Register. 

By  the  Commission,  Special  Permission 
Board. 

[seal]  H.  Neil  Garson, 

Secretary. 

[F.R.  Doc.  70-2631:  Filed,  Mar.  3,  1970: 
8:49  am.] 

Title  50— WILDLIFE  AND 
FISHERIES 

Chapter  II — Bureau  of  Commercial 
Fisheries,  Fish  and  Wildlife  Service, 
Department  of  the  Interior 
SUBCHAPTER  F — AID  TO  FISHERIES 

PART  258— FISHERMEN’S 
PROTECTIVE  ACT  PROCEDURES 

Provision  for  Fees 

February  26, 1970. 

Section  7  of  the  Fishermen's  Protec¬ 
tive  Act  of  1967  (Public  Law  90-482;  22 
U.S.C.  1977),  authorized  the  Secretary 
of  the  Interior  to  set  fees  to  be  charged 
for  the  furnishing  of  a  Guarantee  Agree¬ 
ment.  The  Fishermen’s  Protective  Act 
Procedures,  which  became  effective  Feb¬ 
ruary  9,  1969,  established  fees,  based  on 
anticipated  losses,  to  provide  for  pay¬ 
ment  of  the  administrative  costs  and 
one-third  of  the  estimated  claims  to  be 
paid  for  the  Fishermen’s  Protective 
Fund.  Experience  to  date  in  the  payment 
of  claims  under  this  program  indicates 
that  a  change  in  the  fee  schedule  for 
the  fiscal  year  ending  Jime  30,  1970,  is 
not  warranted  at  this  time. 

It  is  now  necessary  to  delete  that  para¬ 
graph  relating  to  Guarantee  Agreements 
covering  fiscal  year  ending  Jime  30, 
1970,  and  to  replace  it  with  a  paragraph 
setting  fees  for  the  fiscal  year  ending 
June  30,  1971.  The  amount  of  the  fee 
will  not  be  changed. 
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This  amendment  relates  to  matters 
which  are  exempt  from  the  rule  making 
requirements  of  the  Administrative  Pro¬ 
cedures  Act  (5  U.S.C.  1003) .  Furthermore 
this  amendment  has  the  effect  of  con¬ 
tinuing  fees  which  were  previously 
adopted  and  so  makes  no  change  in  the 
conduct  of  the  program.  This  amend¬ 
ment  is  hereby  adopted  and  will  be¬ 
come  effective  July  1,  1970. 

Section  258.5  is  hereby  amended  by 
changing  paragraph  (b)  to  read  as  fol¬ 
lows  : 

§  258.5  Fees. 

*  *  *  «  « 

(b)  The  fees  to  be  paid  by  an  appli¬ 
cant  during  the  fiscal  year  ending 
June  30,  1971,  shall  be  as  follows;  For 
each  vessel  $60  plus  $1.80  per  gross  ton 
as  listed  on  the  vessel’s  documents.  Frac¬ 
tions  of  a  ton  are  not  included. 
***** 
Philip  M.  Roedel, 
Director, 

Bureau  oi  Commercial  Fisheries. 

{PR.  Doc.  70-2603;  Piled,  Mar.  3,  1970; 
8:47  am.] 


Title  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Adminis¬ 
tration,  Department  of  Transportation 

(Airspace  Docket  No.  70-WA-9) 

part  73— special  USE  AIRSPACE 

Designation  of  Prohibited  Area 

On  February  26,  1970,  Federal  Register 
Document  70-2464  was  published  in  the 
Federal  Register  (35  F.R.  3755)  effective 
on  February  24, 1970. 

This  document  amended  Part  73  of  the 
Federal  Aviation 'Regulations  by  desig¬ 
nating  a  prohibited  area  at  Thurmont, 
Md. 

Subsequent  to  the  publication  of  this 
amendment,  the  geographical  coordi¬ 
nates  upon  which  this  prohibited  area 
was  designated  have  been  refined  to 
lat.  39'’38'53"  N.,  long.  77'’28'01"  W., 
and  the  designated  altitudes  have  been 
amended  to  include  from  the  surface  to 
and  including  5,000  feet  MSL.  Accord¬ 
ingly,  action  is  taken  herein  to  reflect 
these  amendments. 


Since  this  ameixdment  is  minor  in 
nature  and  no  substantive  change  in  the 
regulation  is  effected,  notice  and  public 
procedure  thereon  are  unnecessary,  and 
good  cause  exists  for  making  this  amend¬ 
ment  effective  on  less  than  30-days 
notice. 

In  consideration  of  the  foregoing, 
effective  immediately.  Federal  Register 
Document  70-2464  (35  F.R.  3755)  is 
amended  as  hereinafter  set  forth. 

Item  1  is  amended  as  follows;  “lat. 
39'>30'53"  N.,  long.  77‘’28'01”  W.”  is 
deleted  and  “lat.  39‘’38'53"  N.,  long. 
77°28'01"  W.”  is  substituted  therefor, 
and  “Surface  to  5,000  feet  MSL.”  is 
deleted  and  “Surface  to  and  including 
5,000  feet  MSL.”  is  substituted  therefor. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958. 
49  U.S.C.  1348;  sec.  6(c),  Department  of 
Transportation  Act,  49  U.S.C.  1655(c)) 

Issued  in  Washington,  D.C.,  on 
March  2,  1970. 

H.  B.  Helstrom, 

Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

(F.R.  Doc.  70-2714;  Filed,  Mar,  3.  1970; 
8:51  am.) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[  26  CFR  Part  1  1 

CAPITAL  GAIN  DISTRIBUTION 
DEFINED 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  the  regu¬ 
lations  set  forth  in  tentative  form  in  the 
attached  appendix  are  proposed  to  be 
prescribed  by  the  Commissioner  of  In¬ 
ternal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury  or  his  dele¬ 
gate.  Prior  to  the  final  adoption  of  such 
regulations,  consideration  will  be  given 
to  any  comments  or  suggestions  pertain¬ 
ing  thereto  which  are  submitted  in  writ¬ 
ing,  preferably  in  quintupllcate,  to  the 
Commissioner  of  Internal  Revenue,  At¬ 
tention:  CC  :  LR  :  T,  Washington,  D.C. 
20224,  within  the  period  of  30  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Any  written  com¬ 
ments  or  suggestions  not  specifically  des¬ 
ignated  as  confidential  in  accordance 
with  26  CFR  601.601(b)  may  be  in¬ 
spected  by  any  person  upon  written  re¬ 
quest.  Any  person  submitting  written 
comments  or  suggestions  who  desires  an 
opportunity  to  comment  orally  at  a  pub¬ 
lic  hearing  on  these  proposed  regula¬ 
tions  should  submit  his  request,  in  writ¬ 
ing,  to  the  Commissioner  within  the  30- 
day  period.  In  such  case,  a  public  hear¬ 
ing  will  be  held,  and  notice  of  the  time, 
place,  and  date  will  be  published  in  a 
subsequent  issue  of  the  Federal  Register. 
The  proposed  regulations  are  to  be  is¬ 
sued  under  the  authority  contained  in 
section  7805  of  the  Internal  Revenue 
Code  of  1954  (68A  Stat.  917;  26  U.S.C. 
7805). 

Randolph  W.  Thrower, 
Commissioner  of  Internal  Revenue. 

In  order  to  provide  regulations  under 
section  665(g)  of  the  Internal  Revenue 
Code  of  1954,  as  added  thereto  by  sec¬ 
tion  331(a)  of  the  Tax  Reform  Act  of 
1969  (83  Stat.  592),  the  Income  Tax 
Regulations  (26  CFR  Part  1)  are 
amended  by  inserting  the  following  new 
sections  immediately  after  §  1.665(e)-2: 

§1.66.'>({;)  Staliilory  provisions:  rxress 
ilislriltiilioiis  by  trusts ;  (l<‘(iiiitioti  «»f 
rapitiil  gain  distrilnition. 

Sec.  665.  Definitions  applicable  to  Subpart 

D.  *  •  * 

(g)  Capital  gain  distribution.  For  pur¬ 
poses  of  this  subpart,  the  term  “capital  gain 
distribution”  for  any  taxable  year  of  the 
trust  means,  to  the  extent  of  undistributed 
capital  gain  for  such  taxable  year,  that  por¬ 
tion  of — 

( 1 )  The  excess  of  the  amounts  specified  in 
paragraph  (2)  of  section  661(a)  for  such 
taxable  year  over  distributable  net  Income 
for  such  year  reduced  (but  not  below  zero) 
by  the  amounts  specified  In  paragraph  (1) 
of  section  661(a) ,  over, 


(2)  The  undistributed  net  Income  of  the 
trust  for  aU  preceding  taxable  years. 

(Sec.  665(g)  as  added  by  sec.  331(a),  Tax 
Reform  Act,  1969  (  83  Stat.  592) ) 

§  1.665(g)— 1  Capital  gain  distribution. 

For  any  taxable  year  of  a  trust  begin¬ 
ning  after  December  31,  1969,  the  term 
“capital  gain  distribution”  means,  to  the 
extent  of  the  undistributed  capital  gain 
of  the  trust,  that  portion  of  (a)  the 
excess  of  ( 1 )  the  amounts  properly  paid 
or  credited  or  required  to  be  distributed 
within  the  meaning  of  section  661(a)  (2) 
for  such  taxable  year  over  (2)  distrib¬ 
utable  net  income  for  such  year  reduced 
(but  not  below  zero)  by  the  amount  of 
income  required  to  be  distributed  cur¬ 
rently  (including  any  amount  required 
to  be  distributed  which  may  be  piaid  out 
of  income  or  corpus  to  the  extent  such 
amount  is  paid  out  of  Income  for  such 
taxable  year),  over  (b)  the  undistrib¬ 
uted  net  income  of  the  tnet  for  ail  pre¬ 
ceding  taxable  years.  For  such  taxable 
year  the  undistributed  capital  gain  in¬ 
cludes  the  total  undistributed  capital 
gain  for  all  years  of  the  trust  beginning 
after  December  31,  1968,  and  ending  be¬ 
fore  such  taxable  year. 

IF.R.  Doc.  70-2678;  Piled,  Mar.  2,  1970; 

12:06  p.m.] 


POST  OFFICE  DEPARTMENT 

[  39  CFR  Part  155  1 

REQUIREMENTS  RELATING  TO  BUSI¬ 
NESS  MAIL  DELIVERY  IN  OFFICE 

BUILDINGS 

Notice  of  Proposed  Rule  Making 

The  Department  proposes  to  promul¬ 
gate  regulations  relating  to  types  of  busi¬ 
ness  mail  delivery  in  office  buildings,  for 
the  guidance  of  building  owners  and 
managers,  architects,  and  equipment 
manufacturers.  Specifically,  the  pro¬ 
posed  regulations,  set  out  below,  formu¬ 
late  criteria  and  requirenients  for  the 
establishment  of  vertical  improved  mail 
service  (VIM)  in  office  buildings;  and 
prescribe  procedures  for  Departmental 
approval  of  VIM  equipment  and  systems. 

Interested  persons  who  desire  to  do  so 
may  submit  wi’itten  data,  views,  and 
arguments  concerning  the  proposed  reg¬ 
ulations  to  the  Director,  Post  Office  and 
Delivery  Services  Division,  Bureau  of 
Operations,  Post  OfiBce  Department, 
Washington,  D.C.  20260,  at  any  time  prior 
to  the  30th  day  following  the  date  of  pub¬ 
lication  of  this  notice  in  the  Federal 
Register. 

Accordingly,  the  following  amendment 
to  title  39,  Code  of  Federal  Regulations, 
is  proposed: 

In  Part  155  City  Delivery,  add  new 
§  155.7  reading  as  follows; 


§155.7  Business  mail  delivery. 

(a)  Vertical  improved  mail  (.VIM) 
lockbox  service — (1)  Conditions  concern¬ 
ing  installation  of  receptacles.  (1)  VIM 
lockbox  service  may  be  provided  in  those 
office  buildings  which  meet  the  criteria 
established  by  the  Department  and  which 
install  and  maintain  Department  ap¬ 
proved  office  building  receptacles,  one  for 
each  tenant. 

(ii)  The  postmaster  may  approve, 
after  receipt  of  a  formal  application,  the 
installation  of  office  building  receptacles 
and  a  related  VIM  mallroom.  The  appli¬ 
cation  must  be  accomi>anied  by  a  tenta¬ 
tive  plan  showing  location  in  the 
building.  If  the  postmaster  approves  the 
application,  he  will  endorse  his  approval 
upon  the  application  and  return  it  to  the 
applicant.  The  cost  of  receptacles  and 
their  installation  is  i>aid  for  by  the 
owner,  lessee,  or  manager  of  the  building. 

(2)  Installation,  (i)  Receptacles 
should  be  located  at  sites  reasonably 
near  the  entrance  in  vestibules,  halls, 
lobbies,  or  mallrooms.  Rear  loading  re¬ 
ceptacles  housed  in  a  VIM  mailroom 
should  be  provided  wherever  a  building 
may  have  11  or  more  tenants.  The  car¬ 
rier  must  be  able  to  serve  the  boxes  with¬ 
out  Interference  from  swinging  or  open¬ 
ing  doors.  The  area  must  be  adequately 
lighted  so  as  to  afford  the  best  protection 
to  the  mail  and  to  enable  carriers  to  read 
addresses  on  mail  and  names  on  boxes 
without  strain  on  their  eyes. 

(ii)  The  distance  from  the  finished 
floor  to  the  tenant  locks  on  the  top  tier 
of  receptacles  should  be  no  more  than 
66  inches,  and  to  the  bottom  of  the  lowest 
tier  no  less  than  10  inches  and  prefer¬ 
ably  not  lower  than  30  inches. 

(iii)  Installation  of  boxes  at  two  or 
more  entrances  to  a  building  will  not  be 
approved. 

(iv)  Rear  loading  receptacles  will  be 
served  from  a  mailroom  behind  the  lock- 
boxes.  The  mailroom  should  run  the 
length  of  the  bank  of  boxes  and  should 
have  at  least  3  feet  of  unobstructed  work 
space  from  the  rear  of  the  units  to  the 
wall.  Where  one  or  more  carriers  will  be 
based  on  site,  an  additional  work  area 
the  equivalent  of  80  square  feet  per  car¬ 
rier  should  be  included  in  the  mailroom. 

(3)  Directories.  (1)  In  existing  office 
buildings  having  11  or  more  receptacles, 
a  complete  directory  of  all  firms  or  per¬ 
sons  receiving  mail  must  be  maintained. 

(ii)  Directories  must  be  alphabetical 
by  firm  or  surname  and  must  be  kept 
correct  to  date. 

(iii)  The  directory  must  be  legible  and 
located  where  it  can  be  read  easily  by 
the  postal  employee. 

(4)  Maintenance  and  repair,  (i)  The 
owTiers,  lessees,  or  managers  of  buildings 
must  keep  receptacles  in  good  repair. 
When  an  inside  letterbox  arrow  lock  is 
no  longer  needed,  the  owners,  lessees,  or 
managers  must  immediately  notify  the 
postmaster  so  that  a  postal  employee  can 
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be  detailed  to  supervise  removal  of  the 
lock  from  the  master  door  for  return  to 
the  post  office. 

(ii)  Upon  receiving  a  report  of  lack  of 
repair  or  irregularity  in  the  operation  of 
office  building  receptacles,  postmasters 
will  cause  a  prompt  investigation  to  be 
made  and  will  specify  repairs  which  must 
be  made  by  and  at  the  expense  of  the 
owners,  lessees,  or  managers.  Repairs 
must  be  made  only  when  a  representa¬ 
tive  of  the  post  office  is  present.  Persons 
other  than  postal  employees  may  not 
open  receptacles  and  expose  mail. 

(iii)  Failure  to  keep  boxes  locked  or 
in  proper  repair  may  result  in  withhold¬ 
ing  delivery  of  mail  therein  and  requir¬ 
ing  the  tenants  to  call  for  their  mail  at 
the  post  office  or  carrier  delivery  unit 
serving  the  area.  When  such  action  is 
contemplated,  a  reasonable  notice  of  ap¬ 
proximately  30  days  will  be  given  in  writ¬ 
ing  to  the  tenants  and  the  owner,  lessee, 
or  manager. 

(5)  Manufacturers  and  distributors. 
The  following  is  a  list  of  manufacturers 
and  distributors  of  one  or  more  designs 
of  horizontal  tyiJe  mall  receptacles  pre¬ 
viously  approv^  by  the  Post  Office 
Department; 

American  Device  Manufacturing  Co.,  Steele- 
ville,  ni.  62288, 

Auth  Electric  Co.,  Inc.,  34-20  45th  Street, 
Long  Island  City,  N.Y.  11101. 

Corbin  Wood  Products,  Division  of  Emhart 
Corp.,  New  Britain,  Conn.  06050. 

Cutler  Mall  Chute  Co.,  76  Anderson  Avenue. 
Rochester,  N.Y.  14607. 

Dura  Steel  Products  Co.,  Post  Office  Box 
54175,  Los  Angeles.  Calif.  90054. 

Florence  Manufacturing  Co.,  Inc.,  848-864 
North  Larrabee  Street.  Chicago,  Ill.  60610. 

(6)  Obtaining  approval  for  manufac¬ 
ture  of  receptacles.  Persons  interested  in 
manufacturing  office  building  receptacles 
must  submit  a  horizontal  style,  four  gang 
unit  (two  over  two)  to  the  Post  Office 
and  Delivery  Services  Division,  Bureau 
of  Operations,  Post  Office  Department, 
Washington,  D.C.  20260,  for  approval. 
The  imit  must  be  complete  with  individ¬ 
ual  door  locks  and  provide  for  an  arrow 
lock  in  the  master  door.  If  rearloaded, 
a  door  or  screen  on  the  back  of  recep¬ 
tacles  is  not  necessary. 

(7)  Specifications  for  construction  of 
receptacles.  (1)  Specifications  for  con¬ 
struction  of  receptacles  shall  be  identical 
to  those  for  type  n,  horizontal  apartment 
house  receptacles  as  prescribed  in  §  155.6 
(b)  of  this  chapter,  except  as  follows: 

(1)  Inside  dimensions.  Receptacles 
shall  be  a  minimum  5%  inches  in  height, 
10  *2  inches  in  width,  and  16  inches  in 
depth. 

(ii)  Color.  Color  of  the  receptacles 
shall  be  that  agreed  to  by  the  building 
owner  and  the  manufacturer. 

(b)  VIM  call  window  service — (1) 
Eligibility  requirements,  (i)  VIM  call 
window  service  may  be  extended  to  those 
office  buildings  which  meet  the  criteria 
established  herein;  which  provide  mail- 
room  space  suitably  equipp^;  and  where 
carrier  workload  justifies  basing  a  car- 
\  rier  on  site. 

I  'ii)  The  postmaster  may  approve, 
i  after  receipt  of  a  formal  application, 
,  VIM  call  window  service.  The  applica- 
I  tion  must  be  accompanied  by  a  tentative 


plan  showing  the  size  and  location  of 
the  mailroom,  and  the  proximity  to  the 
loading-unloading  area  the  carrier  wrill 
use.  If  the  postmaster  approves  the  ap¬ 
plication,  he  will  endorse  his  approval 
upon  the  application  and  return  it  to  the 
applicant. 

(iii)  The  mailroom  space  is  provided 
by  the  owner,  lessee,  or  manager  of  the 
building  at  no  cost  to  the  Department. 

(2)  VIM  mailroom — (i)  Location. 
Wherever  possible  the  mailroom  should 
be  located  at  the  building  entrance  level 
used  by  a  majority  of  persons  employed 
in  the  building,  near  the  elevators  and 
convenient  to  the  building  loading¬ 
unloading  area.  Mailroom  si>ace  may  be 
approved  for  use  at  other  levels  when  not 
available  at  main  entrance  level  or  load¬ 
ing  dock  level. 

(ii)  Space.  The  minimum  VIM  call 
window  space  requirement  for  an  exist¬ 
ing  building  is  100  square  feet  if  it  re¬ 
quires  the  full  time  of  one  (jarrier,  plus 
100  square  feet  for  each  additional  car¬ 
rier  that  may  be  required.  In  planning 
for  a  new  building,  100  square  feet  of 
mailroom  space  for  each  100,000  square 
feet  of  office  space  up  to  500,000,  plus  100 
square  feet  for  each  additional  200,000 
square  feet  of  office  space;  or  100  square 
feet  for  each  50  tenants,  must  be  allowed, 
whichever  is  the  lesser. 

(iii)  Service  windofb.  Provision  shall 
be  made  for  providing  call  window  serv¬ 
ice  through  a  service  window,  or  a  Dutch 
door  with  ledge,  or  by  providing  a  port¬ 
able  desk  or  table  that  may  be  placed 
across  the  door  opening. 

(iv)  Environment  conditions.  En¬ 
vironmental  conditions,  such  as  heat, 
light  and  air  conditioning  in  the  mail- 
room  must  be  equal  to  that  provided 
tenants  in  the  building,  and  must  be 
furnished  without  cost  to  the  Depart¬ 
ment. 

(V)  Doors  and  locks.  A  thirty-four 
inch  (34")  security  type  door  should  be 
provided.  The  door  lock  may  be  of 
matching  hardware  provided  that  tum¬ 
blers  are  reset  and  the  post  office  con¬ 
trols  all  keys. 

(vi)  Maintenance  and  repair.  The 
owner,  lessee,  or  manager  of  the  build¬ 
ing  will  be  responsible  for  maintenance 
and  repair  of  the  mailroom,  doors  and 
environmental  facilities  without  cost  to 
the  Department. 

(vil)  Early  access.  Provision  shall  be 
made  for  carrier  to  have  access  to  the 
mailroom  as  early  as  6  a.m. 

(c)  VIM  conveyor  service. — (1)  Eligi¬ 
bility  requirements,  (i)  VIM  conveyor 
service  may  be  extended  to  those  office 
buildings  meeting  the  criteria  estab¬ 
lished  by  the  Department  and  which  fur¬ 
nish  a  Department  approved  mechanical 
mail  transport  system  and  suitably 
equipped  mailroom  space. 

(ii)  The  postmaster  may  approve, 
after  receipt  of  a  formal  application,  the 
installation  of  a  VIM  mechanical  sys¬ 
tem.  Application  must  be  accompanied 
by  a  tentative  plan  showing  proposed 
location  of  the  mechanical  system  and 
the  mailroom  space  which  will  be  pro¬ 
vided.  If  the  postmaster  approves  the  ap¬ 
plication  he  will  endorse  his  approval 
upon  the  application  and  return  it  to  the 
applicant. 


(iii)  Tlie  mechanical  system  and  mail- 
room  space  shall  be  provided  by  the 
owner,  lessee,  or  manager  of  the  build¬ 
ing  without  cost  to  the  Department. 

(2)  VIM  mechanical  system  require¬ 
ments.  (i)  The  mechanical  system  must 
have  the  capability  of  accepting  locked 
containers  at  a  rate  of  not  less  than 
eight  per  minute  and  of  transporting 
them  vertically  at  a  rate  of  not  less  than 
75  feet  per  minute. 

(ii)  The  inside  dimensions  of  con¬ 
tainers  shall  not  be  less  than  12"  x  16" 

X  6"  deep. 

(iii)  The  mechanical  system  shall  au¬ 
tomatically  accept  and  discharge  con¬ 
tainers  without  carrier  or  tenant  effort 
other  than  placing  containers  in  load 
position  and  actuating  controls. 

(iv)  The  mechanical  system  design 
may  permit  use  of  the  system  for  pur¬ 
poses  other  than  mail  transportation. 

(v)  The  mechanical  system  main¬ 
tenance  and  repair  is  the  responsibility 
of  the  owner,  lessee,  or  manager  of  the 
building. 

(vi)  The  system  shall  have  either  an 
accumulating  device  in  the  central  mail- 
room  that  will  accept  and  hold  contain¬ 
ers  of  outgoing  mail  dispatched  by  ten¬ 
ants,  or  an  automatic  dumping  mecha¬ 
nism  that  will  empty  containers  of  mail 
into  a  wheeled  canvas  basket. 

(vii)  An  accumulating  device  of  suffi¬ 
cient  size  shall  be  provided  in  service 
mailrooms  on  multitenant  floors  to  pro¬ 
vide  space  for  each  tenant  on  the  floor 
if  containers  are  not  conveyed  to  offices 
of  individual  tenants. 

(3)  Central  mailroom.  (i)  Central 
mailroom  requirements  shall  be  listed  in 
paragraph  (b)(2»  of  this  section  except 
as  described  herein.  A  tentative  plan  for 
a  central  mailroom  must  be  submitted  to 
the  postmaster  for  approval. 

(ii)  Minimum  central  mailroom  space 
requirements  shall  be  400  square  feet  for 
the  first  50  tenants,  plus  135  square  feet 
for  each  additional  50  tenants. 

(4)  Service  mailrooms.  (i)  Seiwice 
mailrooms  shall  be  provided  on  multi¬ 
tenant  floors  wherever  containers  are  not 
mechanically  conveyed  to  tenants  offices. 

(ii)  A  5'  X  7'  seiwioe  mailroom  is  re¬ 
quired  for  gravity  conveyor  runoff  to 
accommodate  five  containers,  whereas  a 
7'  X  8'  service  mailroom  with  stacking 
mechanism  will  accommodate  from  8  to 
19  containers. 

(5)  Mail  security  requirements,  (i) 
The  continers  shall  be  capable  of  being 
locked.  Tenants  will  be  assigned  their 
own  lids  or  locked  containers  and  the 
carrier  will  be  assigned  a  master  key 
that  will  open  all  containers. 

(ii)  As  an  alternate  arrangement 
mails  may  be  dispatched  in  a  closed  con¬ 
tainer  that  will  terminate  in  a  locked 
case  or  cabinet  in  a  service  maihxx)m 
accessible  only  to  the  appropriate  tenant. 

(iii)  As  a  second  alternate  mails  may 
be  dispatched  in  an  unlocked  container 
and  transported  both  vertically  and  hori¬ 
zontally  to  a  delivery  position  within  the 
tenants’  offices. 

(6)  Obtaining  approval  for  manu¬ 
facture  of  VIM  mechanical  systems.  A 
firm  interested  in  the  manufacture  of 
VIM  mechanical  systems  must  first  .sub¬ 
mit  to  the  Post  Office  and  Delivery 
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Services  Division,  Bureau  of  Operations, 
Post  Office  Department,  Washington, 
D.C.  20260,  specifications  and  drawings 
for  a  system,  containers  and  container 
accumulating  device  for  use  in  the  cen¬ 
tral  mailroom.  If  the  specifications  and 
-drawings  appear  to  be  satisfactory,  the 
Bureau  of  Operations  will  request  the 
firm  to  submit  a  $10,000  bond  as  specified 
in  subparagraph  (7)  (ii)  of  this  para¬ 
graph.  After  the  bond  is  examined  and 
approved,  the  Bureau  of  Operations 
will  authorize  Installation  of  not  more 
than  three  VIM  mechanical  systems 
for  a  90-day  actual  service  test.  If, 
at  the  end  of  the  test  period,  the 
operation  is  found  satisfactory,  final  ap¬ 
proval  for  the  manufacture  of  the 
equipment  will  be  given. 

(7)  Manufacturers’  installation  and 
•performance  bonds,  (i)  Manufacturers 
must  furnish  evidence  a  surety  bond  in 
the  sum  of  $3,000  has  been  given  to  the 
purchaser  guaranteeing  the  construction 
and  installation  of  the  VIM  mechanical 
system  equipment  in  accordance  with  the 
rules,  regulations,  and  specifications  of 
the  Post  Office  Department,  and  that 
any  defect  arising  within  1  year  will  be 
remedied  by  the  manufacturer  without 
exjiense  to  the  purchaser  or  to  the  Post 
Office  Department. 

(ii)  The  contract  must  contain  a  full 
warranty  by  the  manufacturer  or  com¬ 
pany  proposing  to  install  the  VIM 
mechanical  system  against  claims  on  ac¬ 
count  of  infringements  of  the  patents 
of  others.  Before  commencing  use  of  the 
system  for  delivery  and  collection  of 
mail  by  the  post  office,  the  postmaster 
must  assure  himself  that  a  blanket  bond 
In  such  form  as  may  be  prescribed  by  the 
Postmaster  General  has  been  filed  with 
the  Department  providing  that  the 
obligor  and  his  or  its  sureties  shall  and 
will  protect  and  indemnify  and  save 
harmless  the  United  States  from  any  and 
all  claims  of  patent  infringement,  ac¬ 
companied  by  a  written  statement  from 
such  manufacturer  or  compahy  that  they 
have  no  claim  of  any  kind  against  such 
VIM  mechanical  system.  The  bond  must 
be  for  $10,000  although  a  larger  sum  may 
be  required  if  considered  advisable  by 
the  Post  Office  Department. 

Note:  The  corresponding  Postal  Manual 
section  Is  155.7. 

(5  U.S  C.  301,  39  U.S.C.  501,  6001,  6003,  6105) 

David  A.  Nelson, 
General  Counsel. 

March  2, 1970. 

[P.R.  Doc.  70  2657;  Piled,  Mar.  3,  1970; 

8:51  a.m.) 


ATOMIC  ENERGY  COMMISSION 

[  10  CFR  Part  3  1 

RULES  OF  PROCEDURE  IN  CONTRACT 
APPEALS 

Correction  of  Notice  of  Rule  Making 
On  February  12,  1970,  P.R.  Doc. 
70-1729  was  published  in  the  P^deral 
Register  (35  F.R.  2862),  proposing  to 


amend  the  Atomic  Energy  Commission’s 
regulation,  10  CFR  Part  3.  An  error  ap¬ 
peared  in  paragraph  6  on  page  2862,  pail, 
of  the  last  sentence  of  which  presently 
reads,  “emphasis  is  placed  on  the  second 
administration  of  these  rules  in  specific 
cases”.  Accordingly,  the  text  of  that 
sentence  of  F.R.  Doc.  70-1729  is  amended 
to  read  as  follows:  “Because  it  is  im¬ 
possible  to  articulate  a  rule  to  fit  every 
circumstance  which  could  be  encoun¬ 
tered,  emphasis  is  placed  on  the  sound 
administration  of  these  rules  in  specific 
cases.” 

This  correction  substitutes  the  word 
“sound”  for  “second”. 

Dated  at  Washington,  D.C.,  this  26th 
day  of  February  1970. 

For  the  Atomic  Energy  Commission. 

F.  T.  Hobbs, 
Assistant  Secretary. 

IF.R.  Doc.  70-2602;  Filed,  Mar.  3,  1970; 

8:47  am.) 


DEPARTMENT  OF  AGRICULTURE 

Consumer  and  Marketing  Service 
I  7  CFR  Parts  1001,  1015  1 

[Dockets  Nos.  A(>-14-A47,  AO-305-A24] 

MILK  IN  MASSACHUSETTS -RHODE 
ISLAND-NEW  HAMPSHIRE  AND 
CONNECTICUT  MARKETING  AREAS 

Notice  of  Recommended  Decision  and 
Opportunity  To  File  Written  Excep¬ 
tions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements 
and  to  Orders 

Notice  is  hereby  given  of  the  filing  with 
the  Hearing  Clerk  of  this  recommended 
decision  with  respect  to  proposed  amend¬ 
ments  to  the  tentative  marketing  agree¬ 
ments  and  orders  regulating  the 
handling  of  milk  in  the  Massachusetts- 
Rhode  Island-New  Hampshire  and  Con¬ 
necticut  marketing  areas. 

Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  C3erk,  U.S.  Department  of  Agricul¬ 
ture,  Washington,  D.C.  20250,  by  the 
15th  day  after  publication  of  this  deci¬ 
sion  in  the  Federal  Register.  The  excep¬ 
tions  should  be  filed  in  quadruplicate. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  above  notice  of  filing  of  the  deci¬ 
sion  and  opportunity  to  file  exceptions 
thereto  are  issued  pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and'the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900). 

Preliminary  Statement 

The  hearing  on  the  record  of  which 
the  proposed  amendments,  as  herein¬ 
after  set  forth,  to  the  tentative  market¬ 


ing  agreements  and  to  the  orders  as 
amended,  were  formulated,  was  con¬ 
ducted  at  Sturbridge,  Mass.,  on  Oito- 
ber  21-24,  1969,  and  at  Boston,  Mass.,  on 
October  28,  1969,  pursuant  to  notice 
thereof  which  was  issued  on  September 
12,  1969  (34  F.R.  14475)  and  a  supple¬ 
mental  notice  which  was  issued  on  Sep¬ 
tember  20,  1969  (34  F.R.  15362), 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Extension  of  the  marketing  area 
under  the  Massachusetts-Rhode  Island- 
New  Hampshire  order. 

2.  Modification  of  the  diversion  pro¬ 
visions  imder  the  Massachusetts-Rhode 
Island-New  Hampshire  order. 

3.  Increased  performance  standards 
for  pooling  plants  imder  the  respective 
orders. 

4.  Modification  of  the  “dairy  farmer 
for  other  markets”  definition  under  the 
Massachusetts-Rhode  Island  - New 
Hampshire  and  Connecticut  orders. 

5.  Modification  of  the  assignment  pro¬ 
visions  under  the  Massachusetts-Rhode 
Island-New  Hampshire  order. 

6.  Modification  of  the  producer-han¬ 
dler  definition  under  the  Massachusetts- 
Rhode  Island-New  Hampshire  order. 

7.  Increase  in  interest  obligation  on 
overdue  accounts  under  the  respective 
orders. 

8.  Other  miscellaneous  changes. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on 
evidence  presented  at  the  hearing  and 
the  record  thereof: 

1.  Extension  of  the  Massach'usetts- 
Rhode  Island-New  Hampshire  market- 
inn  area.  The  Massachusetts-Rhode 
Island-New  Hampshire  :.iarketing  area 
should  be  expanded  by  inclusion  of  48 
additional  Massachu.setts  towns.  This  ad¬ 
ditional  territory  encompasses  all  of  the 
remaining  portion  of  Middlesex  County 
(15  towns) :  the  towns  of  Blandford, 
Chester,  Granyille,  Hampden,  Holland, 
Montgomery,  Russell,  Southwick,  and 
Tolland  in  Hampden  County;  the  towns 
of  Amherst,  Belchertown,  CThesterfield, 
Cummington,  Goshen,  Granby,  Hadley, 
Hatfield,  Huntington,  Middlefield,  Pel¬ 
ham,  Plainfield,  Southampton,  West- 
hampton,  Williamsburg,  and  Worthing¬ 
ton  in  Hampshire  County;  and  the  towns 
of  Ashburnham,  Berlin,  Bolton,  Brook¬ 
field,  Harvard,  Hubbardstown,  Oakham, 
and  Sturbridge  in  Worcester  County. 
De.signation  of  the  entire  marketing  area 
will  remain  the  Massachusetts-Rhode 
Island-New  Hampshire  marketing  area. 

The  maximum  area  of  exten-sion  as 
set  forth  in  the  proposals  contained  in 
the  hearing  notice,  in  addition  to  the 
above  described  territory,  included  47 
additional  towns,  all  of  the  remaining 
territory  in  the  Commonwealth  of  Mas- 
sachu.setts  except  Berkshire  and  Nan¬ 
tucket  Counties.  This  proposal  was  made 
on  behalf  of  15  principal  cooperatives 
representing  members  delivering  milk  to 
presently  regulated  handlers  in  the 
market. 

Proponents’  support  for  their  proposed 
extension  of  the  marketing  area  ema¬ 
nates  from  three  primary  facets; 
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1.  The  distribution  of  milk  in  the  pro¬ 
posed  area  of  expansion  from  unregu¬ 
lated  plants  outside  the  Commonwealth 
of  Massachusetts  and  the  inability  of 
the  Massachusetts  Milk  Control  Commis¬ 
sion  to  effectively  regulate  such  milk. 

2.  The  fact  that  presently  regulated 
handlers  have  the  preponderance  of  fluid 
milk  sales  in  the  total  proposed  area  of 
expansion. 

3.  The  fact  that  regulated  handlers 
are  meeting  competition  from  unregu¬ 
lated  handlers  throughout  the  area  pro¬ 
posed  for  inclusion. 

The  immediate  situation  prompting 
proponents  to  seek  extension  of  the  mar¬ 
keting  area  was  the  increasing  distribu¬ 
tion  from  an  unregulated  distributing 
plant  located  in  Portsmouth,  N.H., 
operated  by  one  of  the  largest  handlers 
serving  the  marketing  area.  This  han¬ 
dler  also  operates  regulated  plants  at 
Canton,  Mass.,  and  Meriden,  Conn., 
under  Orders  1  and  15,  respectively.  The 
Portsmouth  plant,  although  physically 
located  within  the  currently  defined 
marketing  area,  supplies  a  chain  of  re¬ 
tail  stores  in  nonfederally  regulated 
areas  of  the  northeast  (28  of  which  are 
located  throughout  the  proposed  area 
of  extension),  all  established  by  this 
handler.  This  handler’s  regulated  plants 
at  Canton,  Mass.,  and  Meriden,  Conn., 
supply  his  similar  retail  outlets  which  are 
located  within  the  present  marketing 
area. 

Official  notice  was  taken  at  the  hearing 
of  the  October  13,  1967,  decision  of  the 
Deputy  Assistant  Secretary  (32  F.R. 
14502)  in  which  it  was  concluded  that 
the  extension  of  regulation  into  New 
Hampshire  and  in  Essex  County,  Mass., 
would  bring  this  handler's  Portsmouth 
plant  under  full  regulation.  In  fact,  how¬ 
ever,  the  Portsmouth  plant  has  continued 
its  unregulated  status  and  generally  sup¬ 
plies  the  handler’s  retail  outlets  which 
are  external  to  the  defined  marketing 
area. 

Estimated  current  annual  Class  I  dis¬ 
tribution  of  the  Portsmouth  plant  In  the 
total  proposed  area  of  extension  is  9 
million  poimds.  The  rate  of  growth  of 
this  operation  is  evidenced  by  the  recent 
addition  of  approximately  10  new  daii-y 
store  outlets  in  Massachusetts. 

The  milk  supply  for  the  Portsmouth 
plant  is  provided  by  approximately  40 
southern  Maine  dairymen.  These  dairy 
farmers,  who  are  members  of  one  of  the 
proponent  cooperatives,  receive  for  such 
milk  the  Order  1  city  zone  blended  price 
less  a  hauling  charge  of  51.6  cents  per 
hundredweight.  For  the  year  ended  Au¬ 
gust  1969,  the  advantage  to  this  handler 
in  his  procurement  of  milk  for  Class  I 
ase  for  the  Portsmouth  plant  averaged 
approximately  $1.20  per  hundredweight 
when  compared  to  the  order  Class  I  price 
paid  by  regulated  handlers. 

Insofar  as  this  situation  contains  ele¬ 
ments  conducive  to  market  disorder, 
marketing  conditions  in  any  portion  of 
the  area  here  under  consideration  do  not 
differ  markedly  from  those  in  any  other 
part  of  the  area  where  this  handler 
operates  retail  outlets  serviced  by  the 
Portsmouth  plant. 


In  June  1969,  subsequent  to  the  propo¬ 
nents’  request  for  hearing,  a  substantial 
unregulated  dealer  operating  a  plant  in 
Greenfield  (Franklin  County,  Mass.)  sold 
controlling  interest  in  his  fluid  milk  op¬ 
eration  to  a  handler  operating  a  “par¬ 
tially  regulated  distributing  plant  for  un¬ 
regulated  markets’’  at  Springfield,  Vt. 

Prioi'to  the  sale  of  his  fluid  milk  busi¬ 
ness,  this  dealer  received  milk  from  27 
local  Massachusetts  producers  whose  pro¬ 
duction  was  fully  subject  to  the  classified 
pricing  regulations  of  the  Massachusetts 
Milk  Control  Commission.  Subsequent  to 
the  merger,  packaged  fluid  milk  products 
for  distribution  from  the  Greenfield  fa¬ 
cility  have  been  supplied  from  the 
Springfield,  Vt.,  plant. 

The  27  Massachusetts  dairy  fanners 
who  were  shipping  to  the  Greenfield 
dealer  were  dropped  in  May  and  June 
1969,  essentially  concurrently  with  the 
procurement  of  the  business  by  the 
Springfield  handler.  These  dairy  farmers 
then  secured  an  outlet  with  a  federally 
regulated  handler,  thus  adding  to  the 
supply  of  the  market  without  any  cor¬ 
responding  increase  in  Class  I  sales. 

Annual  Class  I  sales  of  the  Greenfield 
operation  are  estimated  at  about  11  mil¬ 
lion  pounds. 

The  Springfield  handler  also  has  sub¬ 
stantial  sales  in  portions  of  the  regulated 
area  in  New  Hampshire.  The  preponder¬ 
ance  of  his  sales,  however,  are  in  south¬ 
eastern  Vermont  and  the  unregulated 
area  of  southwestern  New  Hampshire. 

Prior  to  acquisition  of  the  Greenfield 
operation,  this  handler  had  been  making 
substantial  purchases  of  packaged  Class 
I  milk  from  regulated  handlers  which  are 
delivered  directly  to  his  wholesale  and/ 
or  retail  outlets  in  the  New  Hampshire 
portions  of  the  marketing  area.  This  pro¬ 
cedure  was  followed  in  order  that  the 
plant  would  have  less  than  the  prescribed 
10  percent  of  fluid  milk  product  receipts 
as  Class  I  disposition  in  the  marketing 
area  which  would  result  in  full  regula¬ 
tion  of  such  plant.  Quantitatively,  such 
purchases  from  pool  plants  have  approx¬ 
imated  an  average  of  500,000  pounds  per 
month. 

The  current  supply  of  milk  for  the  fluid 
distribution  from  the  Greenfield  opera¬ 
tion  is  believed  to  originate  primarily 
from  Maine  sources.  Prior  to  the  merger, 
the  basic  supply  of  milk  for  the  Spring- 
field  operation  originated  from  approxi¬ 
mately  34  dairy  fanners,  two  located  in 
New  Hampshire  and  the  remainder  in 
Vermont.  Hence,  the  handler’s  unregu¬ 
lated  milk  supply  now  is  procured  from 
three  States. 

This  handler  has  an  obvious  procure¬ 
ment  advantage  over  regulated  handlers 
regardless  of  the  origin  of  his  milk  sup¬ 
ply.  However,  returns  to  dairy  farmers 
supplying  such  milk  vary  among  the 
States. 

Under  the  regulations  of  the  Maine 
Milk  Control  Commission,  milk  which 
moves  to  plants  out  of  State  from  plants 
within  the  State  is  classified  and  priced 
as  Class  n  milk.  Hence,  the  estimated 
competitive  advantage  in  procurement 
accruing  to  the  Springfield  handler  for 
milk  purchased  from  Maine  plants  could 


be  as  much  as  $2  per  hundredweight  as 
compared  to  the  cost  of  Class  I  milk 
to  a  fully  regulated  handler.  Under  any 
circumstance,  it  would  not  reasonably 
be  less  than  the  $1.20  advantage  previ- 
oasly  indicated  as  accruing  to  the  Ports¬ 
mouth  handler  on  his  Maine  purchases. 

A  competitive  advantage  also  exists  in 
purchases  of  unregulated  milk  from  dairy 
farmers  in  New  Hampshire.  The  prices 
paid  for  such  unregulated  milk  are  based 
on  the  Order  1  blended  prices  in  the 
same  zone. 

To  the  extent  that  this  handler  re¬ 
ceives  milk  from  Vermont  dairymen,  he 
also  has  a  competitive  procurement  ad¬ 
vantage  over  Federally-regulated  han¬ 
dlers.  The  Vermont  Milk  Control  Board 
prices  milk  to  the  handler  at  the  Order 
1  Zone  21  blended  price  plus  47  cents. 
Since  his  utilization  is  essentially  only 
Class  I,  his  advantage  on  this  milk  is 
about  35  cents  per  hundredweight. 

Proponents  were  particularly  disturbed 
by  the  fact  that  the  contract  for  the 
dining  commons  at  the  University  of 
Massachusetts  (Amherst)  was  awarded 
to  the  Springfield  handler  for  the  cur¬ 
rent  school  year.  They  contended  that 
the  success  of  this  handler  in  securing 
this  substantial  contract,  generally  held 
in  previous  years  by  regulated  handlers, 
was  a  clear  substantiation  of  current 
market  disorder  in  the  proposed  area  of 
extension.  They  further  held  that  the 
continuing  increase  in  the  number  of 
retail  store  outlets  in  the  proposed  area 
of  extension  serviced  by  the  Portsmouth 
plant  was  further  substantiation  of  loss 
of  sales  by  regulated  handlers  and  hence 
increasing  market  disorder.  In  this  con¬ 
nection,  they  pointed  out  that  the  pres¬ 
ent  situation,  including  the  recent  sale 
of  the  Greenfield  operation,  was  a  clear 
manifestation  of  the  expectations  they 
expressed  at  the  1966  extension  hearing 
on  which  record  the  Department  denied 
extension  of  regulation  to  the  area  here 
under  consideration. 

Notwithstanding  proponents’  position, 
it  is  not  clear  that  the  procurement  ad¬ 
vantage  of  unregulated  handlers  is  spe¬ 
cifically  manifesting  itself  in  disorderly 
marketing  practices  in  the  proposed  area 
of  extension  at  this  time.  Clearly,  the 
elements  of  disorderly  marketing  are 
prevalent  by  virtue  of  the  procurerr '»pt 
advantage  of  the  Springfield  and  Pt  - 
mouth  handlers.  Except  for  the  extenu¬ 
ating  circumstances  hereinafter  dis¬ 
cussed,  regulation  of  the  entire  proposed 
area  would  be  appropriate  as  the  most 
effective  means  of  insuring  continued 
orderly  marketing.  Conditions  in  the 
several  segments  of  the  proposed  area  of 
extension  are  varied  and  the  impact  of 
regulation  would  not  have  equal  appli¬ 
cation  throughout.  Accordingly,  the  sev¬ 
eral  segments  must  be  examined 
separately. 

Franklin  County,  except  for  the  towns 
of  Warwick,  Orange,  and  New  Salem,  is 
served  essentially  by  regulated  handlers 
and  the  presently  imregulated  plants  at 
Springfield,  Vt.,  and  Portsmouth,  N.H. 
Only  an  estimated  20  percent  of  the  Class 
I  sales  in  the  county  are  made  by  regu¬ 
lated  handlers,  the  lowest  proportion  of 
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regulated  sales  in  any  part  of  the  pro¬ 
posed  area  of  extension. 

The  Springfield  handler’s  Greenfield 
operation,  hereinbefore  discussed,  has 
the  predonderance  of  the  Class  I  sales 
in  this  county.  Notwithstanding,  Frank¬ 
lin  County  is,  in  fact,  only  a  secondary 
area  of  distribution  for  such  handler 
since  his  principal  area  of  sales  is  the 
southeastern  section  of  Vermont  and  the 
southwestern  section  of  New  Hampshire. 

Expansion  of  the  marketing  area  to 
include  Franklin  County  would  almost 
certainly  result  in  full  regulation  of  this 
handler.  While  it  might  be  possible  for 
him  to  retain  unregulated  status  through 
additional  purchases  of  packaged  pool 
milk  in  a  manner  similar  to  that  which 
he  has  employed  to  avoid  full  regulation 
on  the  basis  of  his  New  Hampshire  mar¬ 
ket  area  sales,  this  seems  unlikely. 

The  handler  asserted  that  full  regula¬ 
tion  would  place  him  at  such  a  financial 
disadvantage  in  his  primary  area  of 
competition  that  he  would  be  forced  out 
of  business.  This  was  substantiated  by 
the  proponents  of  area  expansion  who 
conceded  that  regulation  of  Franklin 
County  would  confront  this  handler  with 
an  extremely  difficult  situation.  Pro¬ 
ponents  conceded  that  the  handler’s  only 
logical  remedy,  if  Franklin  County  were 
included,  would  be  an  immediate  request 
for  another  hearing  to  consider  further 
extension  of  the  marketing  area  to 
include  al.so  his  primary  area  of 
distribution. 

It  is  concluded  that  full  regulation  of 
the  Springfield  handler  through  the  in¬ 
clusion  of  Franklin  County  in  the  mar¬ 
keting  area  at  this  time  is  not  warranted, 
notwithstanding  the  fact  that  poten¬ 
tially  the  situation  here  is  the  least 
stable  of  any  portion  of  the  proposed 
area  of  extension  due  to  the  procurement 
practices  of,  and  volume  of  fluid  sales 
by,  the  two  unregulated  handlers.  If  the 
situation  in  Franklin  County  requires 
regulation,  the  matter  should  appro¬ 
priately  be  considered  at  a  further  hear¬ 
ing  in  which  there  would  be  opportunity 
to  adjust  the  marketing  area  boundaries 
to  more  closely  reflect  the  primary  sales 
areas  of  the  handlers  to  be  regulated. 

The  only  portions  of  the  proposed  area 
of  extension  considered  at  the  hearing 
which  are  served  by  local,  nonfederally 
regulated  dealers  buying  milk  from 
Massachasetts  dairy  farmers  are  a  21- 
town  corridor  which  straddles  the  west¬ 
ern  boundary  of  Worcester  County  and 
the  three-town  area  of  Douglas,  Ux¬ 
bridge,  and  Northbridge  in  south  central 
Worcester  County. 

The  corridor  includes  13  towns  in 
Worcester  County,  the  towns  of  War¬ 
wick,  Orange,  and  New  Salem  in  Frank¬ 
lin  County,  the  town  of  Ware  in  Hamp¬ 
shire  County  and  the  towns  of  Palmer, 
Monson,  Brimfleld,  and  Wales  in  Hamp¬ 
den  County.  'Tlie  area  is  serviced  various¬ 
ly  by  about  five  local  dealers,  regulated 
handlers,  the  Portsmouth  unregulated 
plant  and  to  a  minor  degree  by  the 
Springfield  unregulated  plant  and  a  few 
raw  milk  distributors. 

The  area  is  relatively  sparsely  popu¬ 
lated,  the  21  towns  having  an  estimated 


combined  population  of  only  about 
85,000.  The  local  nonfederally  regulated 
dealers  purchasing  milk  from  Massa¬ 
chusetts  dairy  farmers  are  fully  regu¬ 
lated  by  the  Massachusetts  Milk  Con¬ 
trol  Commission.  The  Class  I  price  under 
the  State  regulation  is  8.2  cents  above 
the  Federal  order  Class  I  price.  Since 
such  dealers  have  essentially  only  Class 
I  operations,  their  dairy  farmer  suppliers 
receive  essentially  a  Class  I  price  for 
such  milk,  while  their  neighbors,  whose 
milk  is  delivered  as  producer  milk  to 
federally  regulated  handlers,  receive  the 
lower  blend  price  under  the  Federal 
order.  To  a  considerable  degree  these 
local  dealers  depend  on  the  Federal  order 
pool  for  balancing  supplies  or  on  Federal 
order  manufacturing  facilities  as  an  out¬ 
let  for  their  reserve  supply,  if  any. 

The  roughly  30  dairy  farmers  deliver¬ 
ing  to  these  local  dealers  have  a  prefer¬ 
ential  market.  This  situation  is  one  of 
long  standing,  however,  and  it  is  sig¬ 
nificant  that  an  extension  of  the  market¬ 
ing  area  to  require  pooling  of  their  milk 
at  this  time  would  be  of  no  significant 
benefit  either  to  them  or  to  producers 
whose  milk  is  now  priced  under  the 
order.  There  is  no  indication  that  local 
dealers  have  any  competitive  advantage 
over  regulated  handlers.  To  the  con¬ 
trary,  there  has  been  a  steady  decline 
in  local  handler  operations,  of  which  the 
Greenfield  plant  is  the  most  recent 
casualty. 

As  has  been  previously  indicated,  the 
distribution  of  imregulated  milk  from  the 
Springfield,  Vt.,  and  Portsmouth,  N.H., 
plants  is  not  only  a  source  of  potential 
market  disorder  but  also  a  situation  in 
which  the  dealers  involved  have  some 
buying  advantage  over  regulated  han¬ 
dlers.  Nevertheless,  there  is  no  indication 
at  this  time  that  such  advantage  is  cur¬ 
rently  causing  market  disorder.  The 
volume  of  such  unregulated  distribution 
is  not  substantial  at  this  time  and,  in 
consideration  of  the  impact  that  regula¬ 
tion  would  have  on  the  dairy  farmers 
.supplying  the  local  handlers  without  per¬ 
ceptible  benefit  to  the  pool,  it  is  con¬ 
cluded  that  regulation  of  this  21 -town 
area  is  not  necessary  at  this  time. 

’The  three-town  area  of  Douglas,  Ux¬ 
bridge,  and  Northbridge  is  variously 
served  by  regulated  handlers,  local  pro¬ 
ducer  distributors,  a  producer-handler 
under  Order  1,  and  by  the  Portsmouth 
plant  through  two  retail  stores.  'The  sev¬ 
eral  producer  distributors  are  the  re¬ 
mainder  of  a  much  larger  number  which 
over  the  years  have  operated  exclusively 
in  this  small  community. 

The  area  has  been  considered  for  regu¬ 
lation  on  several  previous  occasions. 
Official  notice  is  taken  of  the  fact  that 
the  town  of  Northbridge  was  included  in 
the  Worcester  marketing  area  effective 
January  1,  1950,  on  the  basis  of  a  1949 
hearing  and  was  subsequently  removed 
on  the  basis  of  a  hearing  held  in  April 
1951.  Official  notice  is  also  taken  of  the 
fact  that  a  proposal  to  add  the  three- 
town  area  to  the  Worcester  marketing 
area,  considered  at  a  1959  hearing,  and  a 
proposal  to  add  such  area  to  the  Mas- 
sachusetts-Rhode  Island  marketing  area. 


considered  at  a  1963  hearing,  were  each 
denied  in  the  decisions  issued  covering 
the  issues  considered  at  such  hearings. 

Regulated  handlers,  over  the  years, 
have  substantially  increased  their  dis¬ 
tribution  in  the  area.  While  the  distribu¬ 
tion  from  the  unregulated  Portsmouth 
plant  is  a  potential  source  of  market  dis¬ 
order,  the  situation  is  presently  not  such 
as  to  require  regulation  in  consideration 
of  the  impact  such  regulation  would 
necessarily  have  on  the  operations  on  the 
several  small  local  producer  distributors 
without  significant  benefit  to  the  regu¬ 
lated  market.  It  is  concluded,  therefore, 
that  this  three-town  area  should  not  be 
added  to  the  marketing  area  on  the  basis 
of  this  record. 

The  remainder  of  the  proposed  area 
of  extension  (the  48  towns  herein 
adopted  as  the  appropriate  area  of  ex¬ 
tension)  is  serveci  almost  exclusively  by 
regulated  handlers,  the  Portsmouth  un¬ 
regulated  plant,  and  in  the  case  of  the 
University  of  Massachusetts  in  the  town 
of  Amherst  (Hampshire  County)  by  the 
Springfield,  Vt.,  imregulated  plant. 
Regulated  handlers  have  the  preponder¬ 
ance  of  Class  I  sales  throughout  this 
area.  The  retail  store  outlets  of  the  han¬ 
dler  operating  the  Portsmouth  plant 
obviously  can  be  served  through  such 
handler’s  regulated  plants  at  Canton  and 
Meriden  in  the  same  manner  as  are  his 
stores  in  the  adjacent  regulated  areas. 
The  decision  to  serve  these  outlets  from 
the  Portsmouth  plant  reflects  the  price 
advantage  inherent  in  the  use  of  non- 
regulated  Maine  milk. 

While  the  Springfield  handler  may 
find  it  necessary  to  make  some  supply 
adjustment  to  facilitate  completion  of  his 
contract  with  the  University  of  Massa¬ 
chusetts,  the  possibility  of  regulation  of 
this  area  was  known  at  the  time  the  con¬ 
tract  was  up  for  bid.  Accordingly,  this 
handler  was  well  aware  of  his  possible 
obligation  under  the  order  with  respect  to 
milk  so  disposed  of  and  there  is  no  basis 
for  special  consideration  for  this  cur¬ 
rent  contract.  In  any  event,  the  contract 
year  could  have  but  a  short  time  to  riui 
following  the  effective  date  of  any  order 
amendment. 

To  maintain  orderly  marketing  and 
competitive  equity  among  handlers  op¬ 
erating  in  this  area  which  is  currently 
preponderantly  served  by  regulated 
handlers,  it  is  concluded  that  the  mar¬ 
keting  area  should  be  extended  to  regu¬ 
late  all  milk  therein  distributed. 

After  a  careful  review  of  the  order 
and  the  evidence  adduced  at  the  hear¬ 
ing,  it  is  concluded  that  the  provisions  of 
the  present  order,  subject  only  to  the 
changes  hereinafter  discussed,  are 
equally  applicable  to  the  extended  area 
for  the  identical  reasons  set  forth  in  the 
decisions  under  which  such  provisions 
were  adopted. 

2.  Diverted  milk.  'Tlie  provisions  of 
the  Massachusetts-Rhode  Island-New 
Hampshire  order  with  respect  to  di¬ 
verted  milk  should  be  revised  to  permit 
unlimited  diversions  between  pool  plants 
and  to  permit  limited  diversions  to  non¬ 
pool  plants. 

The  order  presently  provides  that  a 
handler  may  divert  milk  directly  from  a 
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producer’s  farm  to  a  plant  (pool  or  non¬ 
pool  >  other  than  his  piool  plant  of  normal 
receipt  if  milk  from  the  same  farm  was 
received  at  the  pool  plant  on  a  majority 
of  the  days  during  the  preceding  12 
months  ending  with  the  current  month 
in  which  such  handler  caused  milk  to  be 
moved  from  the  farm  as  producer  milk. 

A  cooperative  in  its  capacity  as  a  han¬ 
dler  of  farm  bulk  tank  milk  may  divert 
producer  milk  directly  from  the  farm  to 
nonpool  plants  if  such  cooperative  caused 
milk  from  the  same  farm  to  be  moved  to 
pool  plants  on  a  majority  of  the  delivery 
days  during  the  preceding  12  months 
ending  with  the  current  month  in  which 
such  cooperative  caused  milk  to  be 
moved  from  the  farm  as  producer  milk. 
Milk  of  individual  dairy  farmers  not 
otherwise  eligible  for  diversion  neverthe¬ 
less  may  be  pooled  when  such  milk  is 
commingled  in  a  tank  truck  with  milk 
being  diverted  from  other  farms,  the 
majority  of  which  farms  have  met  the 
regular  requirements  for  diversion 
privileges. 

A  proposal  to  modify  the  diversion 
provisions  was  made  on  behalf  of  six 
cooperative  associations.  Under  the  pro¬ 
posal,  diversions  by  any  handler  during 
the  months  of  December  through  July 
would  be  limited  to  an  amount  not  in 
excess  of  50  percent  of  the  total  volume 
of  producer  milk  to  be  accounted  for  by 
such  handler  at  his  pool  plant(s)  during 
the  month.  Not  more  than  25  percent  of 
such  volume  of  receipts  could  be  di¬ 
verted  to  nonpool  plants,  however.  In 
any  month  of  August  through  Novem¬ 
ber,  diversion  of  milk  from  individual 
farms  would  be  limited  to  not  more  than 
14  days,  7  days  in  the  case  of  every- 
other-day  delivery. 

In  support  of  their  proposal,  propo¬ 
nents  stated  that  the  present  provisions 
require  an  undue  amount  of  record¬ 
keeping  to  insure  that  milk  of  any  indi¬ 
vidual  producer  is  not  overdiverted. 
Further,  they  testified  that  the  intent 
of  the  provisions  is  being  circumvented 
through  the  movement  of  token  quanti¬ 
ties  of  milk  from  individual  farms  to 
pool  plants  on  the  majority  of  days  while 
the  preponderance  of  the  milk  is 
diverted  on  a  regular  bsisis. 

In  the  12  months  ended  with  August 
1969,  handlers  diverted  a  total  of  230 
million  pounds,  or  6.5  percent  of  the  3.5 
billion  pounds  of  producer  milk  pooled 
under  the  Massachusetts-Rhode  Island- 
New  Hampshire  order.  Seventy-two  per¬ 
cent  of  the  diversions  were  to  pool  plants 
while  28  were  to  nonpool  plants. 

The  diversions  varied  monthly  from  a 
low  of  3.9  percent  of  pool  receipts  in 
January  to  a  high  of  10.1  percent  in 
June  1969.  Several  handlers,  however, 
diverted  in  excess  of  50  percent  of  their 
total  producer  receipts  in  each  month 
except  January  1969.  In  July  1969,  five 
handlers  diverted  more  than  50  percent 
of  their  respective  producer  receipts. 

Only  one  handler  diverted  in  excess  of 
25  percent  of  his  total  producer  milk  to 
nonpool  plants  in  any  month.  This  oc¬ 
curred  in  six  of  the  months  in  the  12- 
month  period  and  the  total  milk  so 
diverted  was  slightly  in  excess  of  1.7 


million  pounds.  However,  most  of  this 
diversion  (1.1  million  pounds)  occurred 
in  June  1969. 

Under  the  present  order  provisions, 
milk  diverted  from  a  plant  in  Zone  14  or 
nearer  to  a  plant  more  distant  than  the 
14th  zone  is  priced  at  the  location  of  the 
plant  of  physical  receipt.  No  change  was 
proposed  in  this  procedure.  When  milk 
is  overdiverted,  the  overdiverted  milk  is 
treated  as  a  direct  receipt  at  the  plant 
of  physical  receipt  and  the  operator  of 
such  plant  is  held  the  accountable 
handler. 

In  this  market,  each  proprietary  han¬ 
dler  in  substantial  measure  controls  his 
own  milk  supply,  dealing  directly  with 
individual  producers  in  procurement  and 
payment  for  milk  even  though  most 
producers  are  cooperative  members. 
When  a  handler  has  excess  milk  as  a 
result  of  loss  of  Class  I  sales  or  because 
of  seasonal  variations  in  production,  he 
customarily  does  not  relinquish  control 
of  such  milk  but  moves  it  through  other 
handlers,  either  by  transfer  or  diversion. 
In  light  of  this  situation,  the  order  has 
accommodated  the  efficient  movement  of 
milk  between  handlers  by  diversion. 

The  immediate  problem  from  which 
proponents  seek  relief  is  the  undue 
amount  of  recordkeeping  necessary  to 
support  diversions  under  the  present 
provisions  and  the  ease  writh  which  the 
intent  of  such  provisions  are  being  cir¬ 
cumvented.  The  limited  nature  of  the 
diversion  proposals  considered  at  the 
hearing  precludes  any  exploration  in 
depth  of  diversions  generally.  However, 
it  is  clear  that  the  present  provisions 
cannot  be  effectively  administered.  In 
many  circumstances,  it  is  likely  that  an 
overdiversion  between  pool  plants  is  not 
discovered  until  audit  and  the  produc- 
er(s)  involved  would  already  have  been 
paid  by  the  diverting  handler.  Since  the 
milk  involved  would  have  pooling  rights 
regardless  of  whether  the  diverting  or 
receiving  handler  was  held  responsible, 
and  the  pool  obligation  as  well  as  the 
required  payment  to  the  producer (s) 
would,  for  all  practical  purposes,  be  the 
same  in  either  circumstance,  no  useful 
purpose  coiild  be  served  by  requiring  an 
adjustment  of  obligation  as  between 
handlers.  Under  such  circumstances,  it  is 
not  apparent  that  a  limitation  on  diver¬ 
sions  as  between  pool  plants  is  necessary 
or  desirable. 

When  the  overdi version  is  to  a  non- 
pool  plant,  the  overdiverted  milk  cannot 
be  pooled  and  there  must  be  an  adjust¬ 
ment  on  the  diverting  handler’s  pool  ob¬ 
ligation. 

There  are  adequate  manufacturing 
facilities  associated  with  the  pool  to  gen¬ 
erally  handle  the  market’s  reserve  sup¬ 
plies.  As  previously  indicated,  diversions 
to  nonpool  plants  have  not  been  sub¬ 
stantial.  Based  on  past  market  experi¬ 
ence,  it  is  unnecessary  to  provide  for 
diversions  to  nonpool  plants  in  any  month 
of  more  than  25  percent  of  a  handler’s 
producer  receipts.  This  diversion  per¬ 
centage  is  sufficient  to  assure  the  orderly 
disposition  of  all  pool  milk  for  which  no 
convenient  outlet  is  available  at  pool 
plants. 


Under  the  revised  diversion  provisions, 
some  basis  must  be  established  to  insure 
that  dairy  farmers  whose  milk  is  reported 
as  diverted  producer  milk  do,  in  fact, 
have  a  bona  fide  association  with  the 
diverting  plant.  It  is  provided,  therefore, 
in  order  to  qualify  for  diversion  in  any 
month  milk  from  the  same  farm  must 
have  been  received  at  the  hEindler’s  pool 
plant  (or  another  of  his  pool  plants  which 
is  no  longer  operated  as  a  plant)  on  more 
than  half  of  the  delivery  days  during 
any  2  previous  months  subsequent  to  July 
of  the  preceding  year,  or  on  more  than 
half  of  such  days  during  the  current 
month.  This  condition  will  insure  that 
milk  has  a  bona  fide  association  with  the 
diverting  plant  and  at  the  same  time  will 
provide  maximum  flexibility  for  the  most 
economical  diversion  of  milk. 

Under  the  present  order,  provision  is 
made  whereby  milk  of  a  producer  which 
is  added  to  a  route  may  be  diverted 
without  ever  having  established  its  as¬ 
sociation  with  the  market  or  the  divert¬ 
ing  plant  if  it  is  picked  up  and  com¬ 
mingled  with  other  producer  milk  in  a 
tank  truckload  which  is  being  diverted 
under  diversion  privileges  established  for 
the  majority  of  the  producers  whose  milk 
is  on  such  load.  This  provision  is  re¬ 
ferred  to  by  the  industry  as  the  “banana 
clause”  and  was  adopted  to  implement 
orderly  extension  of  bulk  tank  routes. 
Proponents  requested  that  this  principle 
be  retained  to  continue  efficient  ,milk 
handling. 

Without  some  appropriate  limits  the 
“banana  clause”  could  be  the  means  by 
which  the  intent  of  the  diversion  limita¬ 
tion  could  be  averted.  It  is  desirable  to 
enable  producers  to  be  added  on  routes 
even  though  the  route  is  being  currently 
diverted  for  nonpool  plants.  However, 
continuing  diversion  on  this  basis  would 
be  inappropriate.  It  is  provided,  there¬ 
fore,  that  such  diversions  will  be  per¬ 
mitted  from  any  particular  farm  only  if 
the  responsible  handler  had  not  received 
or  diverted  milk  from  such  farm  in  more 
than  2  other  months  subsequent  to  July 
of  the  preceding  year. 

For  any  circumstance  in  which  a 
handler  overdiverts  to  a  nonpool  plant (s) 
there  must  be  a  procedure  for  determin¬ 
ing  what  milk  was  overdiverted  and 
hence  ineligible  for  pooling.  It  is  pro- 
'  vided  that  the  handler  in  such  case  may 
designate  the  producers  whose  milk  was 
over  diverted.  If  he  fails  to  make  such 
designation,  the  entire  quantity  of  milk 
which  the  handler  caused  to  be  moved 
from  daii-y  farmers’  farms  directly  to 
nonpool  plants  will  be  excluded  as  pro¬ 
ducer  milk. 

Without  some  modification  of  the 
“daii-y  farmer  for  other  markets”  defini¬ 
tion,  such  exclusion  in  any  month  of 
July  through  November  would  prevent 
any  milk  from  the  same  fann  from  ac¬ 
quiring  producer  milk  status  in  any 
succeeding  month  of  December  through 
June  in  which  it  was  controlled  by  the 
same  handler  and  overdiversion  in  any 
month  would  prevent  pooling  of  any 
milk  from  such  farm  in  sudi  month  of 
overdiversion. 
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Essentially  all  of  the  milk  in  New 
England  is  associated  with  one  or  an¬ 
other  of  the  federally  regulated  markets 
except  that  milk  which  has  a  preferen¬ 
tial  Class  I  outlet  in  some  local  market. 
The  “dairy  farmer  for  other  markets” 
definition  was  adopted  in  recognition  of 
the  fact  that  there  could  be  an  incentive 
for  a  handler  to  remove  milk  from  the 
pool  to  serve  a  local  Class  I  outlet  and 
return  such  milk  to  the  pool  whenever 
the  out-of-area  outlet  was  lost. 

Producers  whose  milk  is  inadvertently 
overdiverted  therefore  should  not  be  in¬ 
cluded  within  the  definition  of  “dairy 
farmer  for  other  markets”.  The  conse¬ 
quence  of  such  status  would  be  an  un¬ 
reasonable  treatment  for  an  unintended 
act  on  the  part  of  the  handler  over  which 
the  producer  has  no  control. 

3.  Change  in  pool  plant  performance 
standards.  No  change  should  be  made  in 
the  present  standards  for  qualifying  dis¬ 
tributing  plants  and  supply  plants  for 
pooling  under  either  the  Massachusetts- 
Rhode  Island-New  Hampshire  or  the 
Connecticut  orders. 

The  Springfield,  Vt.,  handler  presently 
operating  as  a  partially  regulated  han¬ 
dler  proposed  revision  of  the  Massa- 
chusetts-Rhode  Island-New  Hampshire 
pool  distributing  plant  qualification  re¬ 
quirements  fr(Mn  the  present  minimum  of 
10  percent  of  total  receipts  of  fluid  milk 
products  disposed  of  as  marketing  area 
route  disposition  to  a  minimiun  of  40  per¬ 
cent,  and  in  the  alternative  proposed  that 
Class  I  milk  sold  outside  the  marketing 
area  be  priced  at  the  blend  price.  In  con- 
jimction  with  the  latter  alternative,  the 
handler  further  proposed  that  a  per¬ 
centage  of  Class  n  milk  reflecting  the 
ratio  of  the  handler’s  out-of-area  sales 
to  the  total  fluid  milk  products  receipts 
at  his  plant  be  exempted  from  pooling. 

A  cooperative  association  representing 
essentially  only  Massachusetts  producers 
and  op>eratlng  no  plant  proposed  that  the 
pool  plant  shipping  requirements  for 
supply  plants  under  both  the  Massa- 
chusetts-Rhode  Island-New  Hampshire 
and  the  Connecticut  orders  be  increased. 
Under  its  proposal,  the  shipping  require¬ 
ment  for  the  month  of  July  would  be 
Increased  from  the  present  15  percent  to 
25  percent  and  for  the  months  of  August- 
November  would  be  Increased  from  the 
present  25  percent  to  35  percent. 

The  cooperative  also  proposed  that 
the  standards  for  pooling  supply  plants 
as  a  group,  or  on  a  system  basis,  be  set 
at  a  level  5  percent  above  those  which 
would  otherwise  be  applicable.  It  further 
proposed  that  in  order  to  qualify  as  a 
pool  plant  in  November  on  a  system 
basis,  each  plant  to  be  included  be  re¬ 
quired  to  meet  the  shipping  require¬ 
ments  independently  in  at  least  two  of 
the  preceding  months  of  July  through 
October. 

The  proposal  to  increase  the  perform¬ 
ance  requirements  for  ixk)1  distributing 
plants  under  the  Massachusetts-Rhode 
Island-New  Hampshire  order  as  well  as 
the  alternative  proposals  for  out-of-area 
pricing  were  made  by  the  Springfield, 
Vt.,  handler  to  preserve  his  current  par¬ 
tially  regulated  status  in  event  that  the 
decision  with  respect  to  the  issue  of  mar¬ 


ket  area  extension  would  otherwise  re¬ 
sult  in  his  full  regulation.  Since  the  area 
extension  herein  adopted  will  not  ad¬ 
ditionally  involve  this  handler  at  this 
time  and  there  was  no  other  support 
for  his  proposal,  it  is  unnecessary  to  deal 
extensively  with  such  proposal. 

The  present  pool  distributing  plant 
performance  standards  were  adopted  on 
the  basis  of  the  evidence  adduced  at  a 
hearing  held  in  August  1962  following 
the  Supreme  Court’s  decision  in  the 
Lehigh  case  striking  down  certain  com¬ 
pensatory  payment  provisions  of  the 
New  York-New  Jersey  order.  The  prin¬ 
cipal  issue  at  the  hearing  was  the  matter 
of  “the  scope  of  class  pricing  and  pool¬ 
ing  imder  each  of  the  respective  [New 
England]  orders  and  the  appropriate 
basis  under  each  order  for  integrating 
into  the  regulatory  plan  milk  sources 
other  than  producers.” 

These  standards  insure  that  each  dis¬ 
tributing-type  plant,  substantially  en¬ 
gaged  in  the  fluid  milk  business,  which 
has  packaging  facilities  and  from  which 
a  significant  volume  and  portion  of  its 
milk  receipts  are  distributed  on  routes 
in  the  area  in  the  form  of  fluid  milk 
products  is  fully  regulated.  The  provi¬ 
sions  have  accommodated  the  circum¬ 
stances  existing  in  the  present  area  and 
are  equally  appropriate  for  the  area  as 
herein  proposed  to  be  extended.  Propo¬ 
nent  handler’s  problem  emanated  from 
market  area  considerations  and  appro¬ 
priately  must  be  resolved  through  an 
appropriate  marketing  area  delineation 
and  not  by  arbitrary  revision  of  pooling 
standards  which  would  necessarily 
weaken  the  effectiveness  of  the  order  in 
promoting  the  expressed  purposes  of  the 
Act. 

The  matter  of  out-of-area  pricing  was 
most  recently  considered  and  denied  in 
conjunction  with  the  1967  area  exten¬ 
sion  hearing.  The  findings  and  conclu¬ 
sions  of  the  Deputy  Assistant  Secretary 
in  his  October  17,  1967,  decision  (32  F.R. 
15402)  were  officially  noticed  at  the  hear¬ 
ing  and  all  of  such  findings  and  con¬ 
clusions  with  respect  to  the  matter  of 
out-of-area  pricing  are  herewith  re¬ 
affirmed  and  adopted  as  a  part  of  this 
decision  as  if  set  forth  in  full  herein. 

For  all  of  the  above  reasons  the  pro¬ 
posals  for  revision  of  the  distributing 
plant  pool  requirements  and  out-of-area 
pricing  provisions  are  denied. 

The  current  pooling  standards  for  sup¬ 
ply  plants  under  the  two  respective  or¬ 
ders  were  adopted  on  the  basis  of  the 
evidence  adduced  at  the  above-mentioned 
1967  hearing.  A  proposal  considered  at 
that  hearing  would  have  provided  essen¬ 
tially  the  same  higher  supply  plant  pool¬ 
ing  requirements  here  being  considered. 
In  adopting  the  present  standards  the 
Deputy  Assistant  Secretary  concluded: 
“While  proponents  suggested  even  higher 
shipping  requirements  (as  much  as  40 
percent) ,  it  must  be  recognized  that  the 
need  for  coimtry  plant  milk  varies  from 
month  to  month  and  from  year  to  year. 
Too  high  a  requirement  might  well  result 
in  vmeconomic  milk  shipments  solely  for 
the  purpose  of  maintaining  pooling 
status.” 


There  is  no  basis  on  this  hearing  rec-  i 
ord  for  concluding  that  the  present  ship¬ 
ping  requirements  have  not  been  fully 
effective  in  insuring  the  full  availability 
in  the  central  market  of  all  needed  milk 
supplies,  or  that  higher  requirements 
would  be  more  effective  in  furtherance 
of  this  end.  Accordingly,  the  proposal  for 
increased  shipping  requirements  is 
denied. 

4.  Dairy  farmer  for  other  markets.  The 
‘‘dairy  farmer  for  other  markets”  defini¬ 
tion  under  the  Massachusetts-Rhode  Is¬ 
land-New  Hampshire  order  should  be 
extended  to  include  in  this  category,  and 
hence  to  deny  producer  status  to,  a  dairy 
farnier  in  any  month  in  which  milk  is 
delivered  from  his  farm  to  a  pool  han- 
dler(s)  if  in  the  same  month  milk  is  also 
delivered  from  such  farm  as  base  milk 
under  another  order  with  a  base -excess 
payment  plan,  or  if  milk  from  another 
farm  is  delivered  under  such  other  order 
as  base  milk  by  virtue  of  a  transfer  of  all 
or  part  of  the  base  otherwise  applicable 
to  such  farm  imder  such  other  order  for 
the  current  base-operating  period,  and 
if  such  base  was  established  on  the  ba.sis 
of  milk  received  by  or  moved  from  such 
farm,  at  the  direction  of  the  same  han¬ 
dler  and/or  cooperative  association  di¬ 
recting  the  movement  of  milk  from  such 
farm  to  plants  under  this  order  during  ! 
the  month. 

A  modification  of  the  dairy  farmer  for 
other  markets  definition  was  proposed 
by  the  cooperative  proponents  of  Pro¬ 
posal  1  to  remove  an  apparent  advantage 
which  now  accrues  to  a  handler  and/or 
his  producer  suppliers  by  virtue  of  mar¬ 
ket  shifts  solely  for  the  purpose  of  ex¬ 
ploiting  the  differences  in  seasonal 
pricing  plans  as  between  the  Massachu¬ 
setts-Rhode  Island-New  Hampshire  and 
the  three  mid-Atlantic  orders.  The  latter 
orders  employ  a  “base-excess”  plan  for 
payment  of  producers  whereas  the  for¬ 
mer  employs  a  Louisville  seasonal  incen¬ 
tive  plan. 

Under  the  three  mid-Atlantic  orders, 
producers  earn  bases  based  on  their  de¬ 
liveries  of  milk  to  pool  handlers  during 
the  short  production  months  and  during 
the  flush  production  months  receive  an 
“excess”  price  (CJlass  II)  for  their  deliv¬ 
eries  in  excess  of  their  established  bases 
and  a  substantially  higher  price  for  their 
bsise  deliveries.  Under  the  Massachu¬ 
setts-Rhode  Island-New  Hampshire  or¬ 
der,  prescribed  amounts  per  hundred-  I 
weight  from  the  current  pool  proceeds 
are  held  in  the  producer-settlement  fund 
in  paying  producers  during  the  fiush  pro¬ 
duction  months  and  such  monies  are 
added  to  the  current  pool  proceeds  in 
making  payments  to  producers  in  cer¬ 
tain  short  production  months. 

Under  circumstances  where  a  handler 
operates  a  pool  plant  under  the  Mas.sa- 
chusetts-Rhode  Island  order  and  also 
operates  a  pool  plant  under  one  of  the 
mid-Atlantic  orders,  it  is  possible  for  . 
.  his  producer  suppliers  in  such  latter  ^ 
market  to  split  their  deliveries  during  the 
base-operating  months,  delivering  only 
base  milk  to  their  normal  market  and  ^ 
their  excess  milk  as  producer  milk  imder  ; 
the  Massachusetts-Rhode  Island-New 
Hampshire  order.  In  this  manner,  such 
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dairj’  farmers  would  receive  the  blended 
price  xmder  this  order  for  milk  for  which 
they  would  otherwise  receive  only  the  ex¬ 
cess  (Class  II)  price  imder  the  other 
order. 

If  the  handler  involved  is  a  coopera¬ 
tive  association  or  is  working  with  a 
cooperative  association  representing  his 
producers,  it  is  also  possible  to  arrange 
transfer  of  bases  among  such  handler’s 
producers  to  the  end  that  certain  mem¬ 
bers’  milk  Is  delivered  only  as  base  milk 
under  the  other  order  and  the  milk  of 
other  members  is  pooled  at  the  uniform 
price  imder  this  order.  The  entire  sales 
proceeds  may  then  be  “reblended”  as 
among  all  of  such  producer  members.  In 
either  of  these  circumstances,  proponents 
conclude,  the  dairy  farmers  involved  re¬ 
ceive  a  higher  share  of  the  Class  I  pro¬ 
ceeds  under  the  two  orders  than  is  ap¬ 
propriate  or  equitable. 

ITie  record  is  clear  that  the  situations 
proponents  advance  in  support  of  their 
proposal  are  factual  and  not  fictional. 
The  producers  involved  in  these  trans¬ 
actions  receive  a  disproportionate  share 
of  the  pool  proceeds  of  the  orders 
Involved. 

The  two  pricing  plans  which  make 
these  transactions  possible  each  have  an 
identical  purpose;  l.e.,  the  encourage¬ 
ment  of  a  seasonal  pattern  of  milk  de¬ 
liveries  consistent  with  the  pattern  of 
demand  for  fluid  milk  and  hence  insur¬ 
ance  of  an  adequate  year-round  milk 
supply  at  economical  cost.  The  fact  that 
producers  in  these  respective  markets  do 
not  agree  on  a  common  pricing  scheme 
to  accomplish  a  similar  end  should  not 
be  the  means  whereby  certain  handlers 
and/or  producer  groups  can  exploit  for 
their  own  personal  gain,  and  render  in¬ 
effective,  the  respective  pricing  plans  to 
the  detriment  of  all  other  handlers  and 
producers  in  these  markets.  The  amend¬ 
ments  to  the  “dairy  farmer  for  other 
markets”  definition  under  the  Massa- 
chusetts-Rhode  Island-New  Hampshire 
order  as  hereinafter  set  forth  will  not 
Inhibit  legitimate  individual  dairy  farmer 
shifts  between  markets  but  will  prevent 
handlers  fron:  .shifting  supplies  for  the 
obvious  purpose  of  exploiting  differences 
In  pricing  plans. 

The  adoption  of  a  “dairy  farmer  for 
other  markets”  definition  under  the  Con¬ 
necticut  order  was  also  proposed  and 
supported  in  the  hearing  to  deter  simi¬ 
lar  shifting  of  milk  between  that  market 
and  the  mid-Atlantic  markets  for  the 
Identical  purpose  of  exploiting  differ¬ 
ences  in  pricing  plans.  In  this  connec¬ 
tion,  there  is  no  indication  that  any 
such  transactions  are  prospective.  Fur¬ 
ther,  official  notice  is  taken  of  the 
fact  that  the  hearing  notice  calling  the 
merger  hearing  under  the  Wa.'^hlngton, 
D  C.,  Delaware  Valley,  and  Upper  Chesa¬ 
peake  Bay  orders  (34  F.R.  11364)  begin¬ 
ning  August  4,  1969,  set  forth  a  proposal 
for  a  substantially  different  base  plan  for 
the  proposed  merged  order.  It  cannot  be 
known  at  this  time  what  new  terms  and 
provisions  may  be  adopted  for  those 
markets.  Since  there  is  no  immediate 
problem  Involving  the  Connecticut  order 
In  this  regard,  no  action  need  be  taken 


at  this  time  on  this  record.  Accordingly, 
the  proposal  for  a  dairy  farmer  for  other 
markets  definition  under  that  order  Is 
denied. 

5.  Modification  of  the  assignment 
provisions. 

No  change  should  be  made  in  the  Class 
I  assignment  provisions  of  the  Massa- 
chusetts-Rhode  Island-New  Hampshire 
order  on  the  basis  of  this  record. 

A  proposal  made  on  behalf  of  the  six 
member  cooperatives  of  Cooperative 
Dairy  Economics  Service  would  modify 
the  assignment  provisions  of  S  1001.57  by 
reversing  the  order  of  paragraphs  (c) 
and  (d)  to  permit  a  multiple-plant 
handler  to  assign  to  Class  I  milk,  bulk 
receipts  at  his  city  plant  from  his  coun¬ 
try  plant(s)  before  the  assignment  of 
direct  receipts  from  producers  at  his  city 
plant. 

Under  the  existing  assignment  provi¬ 
sions,  receipts  from  other  pool  plants  and 
direct  producer  receipts  (including  re¬ 
ceipts  from  a  cooperative  association  in 
its  capacity  as  a  handler  pursuant  to 
§  1001.9(d))  are  assigned  following  the 
assignment  of  other  types  of  receipts. 
Under  these  provisions,  multiple-plant 
handlers  operating  more  than  one  plant 
in  the  nearby  zone  and  handlers  pur¬ 
chasing  milk  through  plants  of  other 
handlers  have  considerably  more  flexi¬ 
bility  for  assigning  country  plant  receipts 
to  Class  I  than  do  handlers  transferring 
milk  only  from  their  own  country  plants. 
’The  latter  handler  must  assign  direct 
producer  receipts  to  Class  I  prior  to  the 
assignment  of  receipts  from  its  other 
plants  while  the  former  may  assign  re¬ 
ceipts  from  other  specified  plants  first 
to  Class  I. 

’This  procedure,  proponent  contends, 
provides  other  handlers  full  opportunity 
to  have  all,  or  nearly  all,  of  their  Class  II 
requirements  delivered  to  city  plants  at 
producers’  expense.  United  Farmers, 
however,  which  essentially  relies  ex¬ 
clusively  on  its  own  members  for  a  milk 
supply  does  not  have  the  same  flexibility. 
While  such  cooperative,  by  directing 
movements  of  milk  through  other  han¬ 
dler  plants,  has  alleviated  the  situation, 
the  result  of  such  transactions,  propo¬ 
nent  alleges,  has  clearly  not  been  com¬ 
patible  with  the  Intent  of  the  order  and 
such  movements  have  been  at  consider¬ 
able  and  unnecessary  costs  to  the 
cooperative. 

The  effect  of  the  adoption  of  propo¬ 
nents’  proposal  would  be  to  provide  all 
handlers  the  opportunity  to  move  almost 
unlimited  quantities  of  milk  to  city 
plants  for  Class  H  use  with  assurance 
that  producers  would  bear  the  full  trans¬ 
portation  cost  on  such  movements.  An 
appropriate  solution  to  the  problem  lies 
In  amendment  of  the  order  in  a  manner 
which  would  relieve  the  pool  (and  hence 
producers)  of  the  burden  of  transporting 
excessive  quantities  of  milk  to  city  plants 
for  Class  H  use. 

PropHjnent  has  long  complained  of  the 
excessive  transport  costs  which  the  pool 
has  borne  by  virtue  of  unwarranted 
movements  to  city  plants  of  milk  above 
the  Class  I  requirements.  In  an  effort  to 
ameliorate  the  situation,  the  location 
differentials  have  been  significantly  re¬ 


duced  on  two  occasions  In  the  past  few 
years.  Official  notice  is  taken  of  the  Oc¬ 
tober  13,  1967,  decision  of  the  Deputy 
Assistant  Secretary  (32  F.R.  14502)  spe¬ 
cifically  with  respect  to  conclusions  re¬ 
lating  to  a  reduction  in  the  Class  I  and 
blend  price  location  differentials  and  to 
the  pricing  of  diverted  milk. 

’These  changes  apparently  have  not 
been  effective  in  deterring  the  associa¬ 
tion  of  some  unnecessary  quantities  of 
milk  with  city  plants.  Notwithstanding, 
it  cannot  now  be  concluded  that  the 
order  should  be  modified  to  allow  all 
handlers  full  opportunity  to  move  milk 
unnecessarily  to  city  plants  for  Class  II 
at  cost  to  the  pool. 

Tlie  record  of  this  hearing  did  not 
explore,  to  the  extent  necessaiy,  possible 
alternative  means  of  ameliorating  the 
problem.  Accordingly,  no  action  is  being 
taken  on  this  issue  on  the  basis  of  this 
record. 

6.  Modification  of  the  vroducer -han¬ 
dler  definition  under  Order  1.  'Tlie  pro¬ 
ducer-handler  definition  as  contained  in 
the  Massachusetts-Rhode  Island-New 
Hampshire  order  should  not  be  modified 
on  the  basis  of  this  record. 

A  proposal  to  modify  the  producer- 
handler  definition,  to  allow  individuals 
who  process  and  distribute  their  own 
farm  production  to  purchase  fluid  milk 
products  from  other  similar  individuals 
and  still  preserve  status  as  producer- 
handlers,  was  made  by  Massachusetts 
Cooperative  Milk  Producers  Federation, 
Inc.,  a  cooperative  association,  with 
membership  among  producers  as  well  as 
other  Massachusetts  dairy  fanners. 
Such  proposal  was  conditioned  on  a 
decision  to  extend  the  marketing  area 
to  include  the  towns  of  Douglas,  Ux¬ 
bridge,  and  Northbridge.  The  intent  of 
the  proposal  was  to  insure  that  the 
supply  balancing  arrangements  of  local 
producer-distributors  in  that  area  would 
be  undisturbed  in  the  event  of  Federal 
regulation.  A  similar  proposal  heard  at 
a  previous  hearing  was  denied  in  the 
decision  i.ssued  on  October  13,  1967,  on 
the  basis  of  that  record  (32  F.R. 
14502). 

The  proposal  w'as  generally  opposed 
by  other  interested  parties  at  the  hear¬ 
ing.  Since  the  area  extension  into  the 
three  aforementioned  towns  is  not  herein 
adopted,  it  is  unnecessary  to  further  con¬ 
sider  the  proposal  on  the  basis  of  this 
record. 

7.  Increase  in  interest  obligation  on 
overdue  accounts.  ’The  present  one-half 
of  1  percent  per  month  interest  charge 
prescribed  under  the  Ma.ssachusetts- 
Rhode  Island-New  Hampshire  and  Con¬ 
necticut  orders  on  specified  overdue 
obligations  should  be  increased  to  1  per¬ 
cent  per  month. 

Proponent  cooperatives  pointed  out 
that  an  interest  charge  of  only  one-half 
of  1  percent  per  month  is  totally  un¬ 
realistic  in  light  of  present-day  commer¬ 
cial  interest  rates  and  that,  accordingly, 
producers’  monies  from  handlers  in  pay¬ 
ment  for  milk  received  represents  the 
most  economical  source  of  credit  for 
handlers.  They  suggested  that  the  low 
interest  charge  could  be  encouraging 
delinquency  in  payment  of  settlement 
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fund  obligations  on  Uie  part  of  certain 
handlers.  In  support  of  this  position, 
they  pointed  out  that  each  month  in 
announcing  the  blended  prices  the  mar¬ 
ket  administrator  lists  handlers  who  are 
not  included  in  the  computations  either 
because  of  failure  to  report  or  failure 
to  pay  pool  obligations.  Certain  handlers 
are  frequently  late  with  payments. 

The  purpose  of  the  interest  provision 
is  to  remove  an  otherwise  obvious  incen¬ 
tive  on  the  part  of  handlers  to  use  pro¬ 
ducer  monies  as  short-term  credit.  If  all 
handlers  availed  themselves  of  the  exist¬ 
ing  opportunity  to  use  producer  money  as 
a  cheap  source  of  short-term  credit,  the 
producer-settlement  fund  would  fast 
become  insolvent,  the  Eiepartment  would 
be  burdened  with  enforcement  actions, 
and  there  would  be  insufficient  money  to 
pay  producers. 

Clearly,  handlers  who  now  use  pro¬ 
ducer  monies  because  of  the  advanta¬ 
geous  interest  charge  have  an  unwar¬ 
ranted  advantage  over  other  handlers 
who  fully  comply  with  the  payment  pro¬ 
visions.  The  situation  can  be  corrected 
only  through  the  adoption  of  a  more 
realistic  interest  charge.  In  this  regard, 
proponent’s  proposal  of  1  percent  per 
month  is  reasonable  in  light  of  current 
commercial  Interest  charges  and  accord¬ 
ingly  is  adopted. 

The  present  provision  of  the  Connecti¬ 
cut  order  which  requires  interest  pay¬ 
ment  by  handlers  on  overdue  payments 
to  the  marketing  service  and  administra¬ 
tive  funds  should  be  deleted.  The  pro¬ 
posal  for  a  change  in  interest  rates  as 
set  forth  in  the  hearing  notice  did  not 
cover  consideration  of  these  accounts. 
Clearly,  the  existing  rate  is  equally  as 
inappropriate  on  overdue  payments  to 
these  funds  as  to  the  producer-settle¬ 
ment  fimd.  Hence,  the  existing  provision 
can  have  little  effect  in  insuring  prompt 
payment  under  existing  circumstances. 
More  fundamental,  however,  is  the  fact 
that  obligations  to  these  funds  in  any 
month  on  the  part  of  individual  handlers 
are  not  substantial.  At  best  an  interest 
obligation  would  be  de  minimus  and 
hence  should  be  deleted  at  his  time  to 
avoid  unreasonable  administrative  ex¬ 
pense  and  inconvenience  in  keeping  ac¬ 
count  of  it. 

8.  Other  miscellaneous  order  changes. 
Order  changes  not  hereinbefore  dis¬ 
cussed  are  (1)  necessary  conforming 
changes  to  implement  the  intent  of  the 
substantive  changes  previously  dis¬ 
cussed,  (2)  deletions  of  obsolete  lan¬ 
guage,  (3)  corrections  of  references 
necessitated  by  virtue  of  the  termination 
of  the  nearby  differential  provisions  (35 
F.R.  353),  (4)  an  updating  of  the  mile¬ 
age  guide  reference  to  the  current  guide, 
or  (5)  corrections  of  obvious  errors  in 
references  and  pimctuation. 

None  of  these  changes  are  intended  to 
be  substantive  in  nature.  They  are  being 
made  at  this  time  to  implement  other 
changes  in  the  orders  and  to  enhance 
readability  and  hence  understanding  of 
the  respective  orders. 

Included  in  the  second  category  is  the 
deletion  of  paragraph  (f)  of  section  25 
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of  the  respective  orders  and  certain  pro¬ 
visions  of  section  7  of  the  Massachusetts- 
Rhode  Island-New  Hampshire  order 
which  have  been  under  suspension  since 
January  1,  1968  (33  F.R.  65).  Termina¬ 
tion  of  the  suspension  action  with  re¬ 
spect  to  the  latter  provisions  could  not 
appropriately  be  accomplished  without 
a  public  hearing.  Hence,  the  provisions 
serve  no  useful  purpose  and  should  be 
deleted.  Paragraph  (f)  of  section  25  was 
initially  adopted  in  these  orders  in  recog¬ 
nition  of  the  fact  that  distribution  of  un¬ 
priced  fluid  milk  products  into  these 
markets  could  be  made  through  Order 
2  pool  plants  by  virtue  of  the  so-caleld 
“pass  through’’  provisions  in  the  New 
York-New  Jersey  order.  That  order  was 
amended  effective  Jime  1.  1968  (33  F.R. 
8201),  and  it  is  no  longer  possible  for 
milk  to  be  moved  through  regulated 
plants  under  that  order  to  regulated 
plants  under  these  orders  or  as  route 
disposition  in  these  marketing  areas 
without  first  having  been  classified  and 
fully  priced  under  the  provision  of  that 
order.  'The  provision,  therefore,  now 
serves  no  useful  purpose  and  is  therefore 
revoked.  This  deletion  was  proposed  at 
the  hearing  and  was  imopposed. 

It  was  also  proposed  that  paragraphs 
(c>  and  (d)  of  section  25  of  the  respec¬ 
tive  orders  be  deleted  as  obsolete  lan¬ 
guage.  These  provisions,  however,  deal 
with  the  treatment  of  milk  received  from 
individual-handler  pool  orders.  While 
there  currently  are  no  individual-handler 
pool  orders  from  which  milk  likely  would 
move  to  these  markets,  we  conclude  that 
such  provisions  cannot  be  considered  ob¬ 
solete  and  hence  may  not  appropriately 
be  removed  on  the  basis  of  this  record. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  de¬ 
nied  for  the  reasons  previously  stated  in 
this  decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  each  of  the  afore¬ 
said  orders  and  of  the  previously  issued 
amendments  thereto;  and  all  of  said  pre¬ 
vious  findings  and  detenninations  are 
hereby  ratified  and  affirmed,  except  inso¬ 
far  as  such  findings  and  determinations 
may  be  in  conflict  with  the  findings  and 
determinations  set  forth  herein.  The  fol¬ 
lowing  findings  are  hereby  made  with 
respect  to  each  of  the  aforesaid  orders : 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 


conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

<b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  mimmum 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public  in¬ 
terest:  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Recommended  Marketing  Agreement  and 
Order  Amending  the  Orders 

The  recommended  marketing  agree¬ 
ment  is  not  included  in  this  decision  be-  I 
cause  the  regulatory  provisions  thereof 
would  be  the  same  as  those  contained 
in  the  orders,  as  hereby  proposed  to  be 
amended.  The  following  order  amending 
the  orders,  as  amended,  regulating  the  1 
handling  of  milk  in  the  Massachusetts- 
Rhode  Island-New  Hampshire  and  Con¬ 
necticut  marketing  areas  is  recom-  ^ 
mended  as  the  detailed  and  appropriate  * 
means  by  which  the  foregoing  conclu¬ 
sions  may  be  carried  out:  ' 

PART  1001— MILK  IN  MASSACHU- 
SETTS-RHODE  ISLAND-NEW  HAMP¬ 
SHIRE  MARKETING  AREA 

1.  Section  1001.2  is  revised  to  read  as 
follows ; 

§  1001.2  !V1u!>sut-liii»>ellH-KlH»<le  Islund- 
Ha  lllp^llire  marketing  area.  | 

“Massachusetts  -  Rhode  Island  -  New 
Hampshire  marketing  area’’,  referred  to 
in  this  part  as  the  “marketing  area’’, 
means  all  territory  within  the  boundaries 
of  the  places  set  forth  below,  all  water¬ 
front  facilities  connected  therewith  and  i 
craft  moored  thereat,  and  all  territory  i 
therein  occupied  by  any  governmental  f 
installation,  institution,  or  other  similar  i 
establishment;  \ 

i 

Massachusetts  Counties  ■ 

Barnstable.  ! 

Bristol. 

Dukes.  j 

Essex. 

Hampden  (except  the  towns  of  Brimfleld, 
Monson,  Palmer,  and  Wales) . 

Hampshire  (except  the  town  of  Ware). 
Middlesex, 

Norfolk. 

Plvmotith.  I 

Suffolk.  I 

Worcester  (except  the  towns  of  Athol,  Barre, 
Douglas.  East  Brookfield,  Hardwick,  New 
Braintree,  Northbrldge,  North  Brookfield,  , 
Petersham.  Phllllpston,  Royalston,  Tem¬ 
pleton,  Uxbridge,  Warren,  West  Brookfield, 
and  Winchendon) .  1 
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New  Hampshire  Counties 

Belknap. 

Cheshire  (the  cities  and  towns  of  Dublin, 
HarrlsvlUe,  Jaffrey,  Keene,  Marlborough, 
Nelson,  Roxbury,  and  Sullivan  only) . 
Grafton  (the  towns  of  Ashland,  Bridgewater, 
Bristol,  Holderness,  and  Plymouth  only) . 
Hillsborough. 

Merrimack. 

Rockingham. 

Strafford. 

Rhode  Island 

All  cities  and  towns  except  New  Shoreham 
(Block  Island) . 

2.  Section  1001.7  is  revised  to  read  as 
follows: 

§  1001.7  Producer. 

“Producer”  means  a  dairy  farmer  who 
produces  milk  which  Is  moved,  other  than 
in  packaged  form,  from  his  farm  to  a 
pool  plant,  or  to  any  other  plant  as  di¬ 
verted  milk.  However,  the  term  shall  not 
Include : 

(a)  A  producer-handler  imder  any 
Federal  order; 

(b)  A  dairy  farmer  with  respect  to 
milk  caused  to  be  moved  from  his  farm 
to  a  pool  plant  under  this  order  by  a  han¬ 
dler  under  another  Federal  order  if  all 
of  the  dairy  farmer’s  milk  so  received  is 
considered  as  a  receipt  from  a  producer 
under  the  provisions  of  the  other  Fed¬ 
eral  order; 

(c)  A  dairy  farmer  for  other  markets; 

(d)  A  dairy  farmer  who  is  a  local  or 
state  government  and  has  nonproducer 
status  for  the  month  under  §  1001.26(c) ; 

(e)  A  dairy  farmer  with  respect  to  sal¬ 
vage  product  assigned  under  5  1001.55 
(e) ;  or 

(f )  A  dairy  farmer  with  respect  to  milk 
which  is  excluded  from  producer  milk 
imder  ?  1001.27. 

3.  In  §  1001.11,  the  text  Immediately 
preceding  paragraph  (a)  is  revised  to 
read  as  follows: 

§  1001.11  Dairy  fanner  for  other  mar¬ 
kets.  — 

“Dairy  farmer  for  other  markets” 
means  any  dairy  farmer  described  in 
this  section.  For  the  purposes  of  this  sec¬ 
tion,  the  acts  of  any  person  who  is  an 
affiliate  of,  or  who  controls  or  is  con¬ 
trolled  by,  a  handler  or  dealer  shall  be 
considered  as  having  been  performed 
by  the  handler  or  dealer.  Receipts  from 
a  “dairy  farmer  for  other  markets”  un¬ 
der  paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  be  considered  as  receipts 
from  the  unregulated  plant  at  which  the 
greatest  quantity  of  his  milk  was  received 
in  the  most  recent  month. 

*  *  *  *  ♦ 

§  1001.1  1 

4.  In  paragraph  (b)  of  §  1001.11,  the 
period  Is  deleted  and  the  following  Is 
added  to  the  final  sentence :  “or  If  sdl  the 
nonpool  milk  is  excluded  from  producer 
milk  under  §  1001.27.”. 

§  1001.11  [.4m<'ndnient] 

5.  In  paragraph  (c)  of  S  1001.11,  the 
period  Is  deleted  and  the  folloi^g  is 
added  to  the  final  sentence:  “,  or  was 
excluded  from  producer  milk  under 
§  1001.27.”. 


6.  In  §  1001.11,  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§1001.11  Dairy  farmer  for  oilier  mar- 
kel!>. 

*  •  *  •  * 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a) ,  (b) ,  and  (c)  of  this  sec¬ 
tion,  the  term  shall  apply  to  any  dairy 
faimer  with  respect  to  milk  moved  from 
his  farm  to  a  handler’s  piool  plant  or 
purchased  from  him  by  a  cooperative 
association  in  its  capacity  as  a  handler 
under  §  1001.9(d)  during  any  month  in 
which : 

(1)  Milk  from  that  farm  was  received 
as  base  milk  under  another  Federal 
order;  or 

(2)  Milk  was  received  as  ba.se  milk 
under  another  Federal  order  as  the  result 
of  the  transfer  of  part  or  all  of  the  base 
otherwise  applicable  to  that  farm  for  the 
current  base-operating  period  under  the 
other  order,  if  such  base  was  established 
on  the  basis  of  milk  received  by,  or  moved 
from  that  farm  at  the  direction  of,  the 
handler  or  cooperative  association  which, 
except  for  the  provisions  of  this  para¬ 
graph,  would  have  caused  milk  from  that 
farm  to  be  pooled  under  this  order  in 
the  current  month. 

§  1001.2.7  [  Ilevorat'niiil 

7.  In  §  1001.25,  the  provision  at  the 
end  of  paragraph  (e)  “;  and”  is  deleted 
and  replaced  with  a  period;  and  para¬ 
graph  (f)  is  revoked  in  its  entirety. 

8.  Section  1001.27  is  revised  to  read  as 
follows; 

§  1001.27  DiverU'tl  milk. 

“Diverted  milk”  means  milk,  other 
than  that  excluded  under  §  1001.7  from 
being  considered  as  received  from  a  pro¬ 
ducer,  which  meets  tlie  conditions  set 
forth  in  paragraph  (a)  or  (b)  of  this 
section  and  is  not  excluded  from  diverted 
milk  under  paragraph  (c)  of  this  section. 

(a)  Milk  which  a  handler  in  his  ca¬ 
pacity  as  the  operator  of  a  pool  plant 
reports  as  having  been  moved  from  a 
daiiT  farmer’s  farm  to  the  pool  plant, 
but  which  he  caused  to  be  moved  from 
the  farm  to  another  plant,  if  the  handler 
specifically  reports  such  movement  to  the 
other  plant  as  a  movement  of  diverted 
milk,  and  the  conditions  of  subparagraph 
(1)  or  (2)  of  this  paragraph  have  been 
met.  Milk  which  is  diverted  milk  under 
this  paragraph  shall  be  considered  to 
have  been  received  at  the  pool  plant  from 
which  it  was  diverted,  but  for  pricing 
purposes  the  differentials  for  the  zone 
location  specified  in  §  1001.63  shall  be 
used. 

(1)  During  any  2  months  subsequent 
to  July  of  the  preceding  calendar  year, 
or  during  the  current  month,  on  more 
than  half  of  the  days  on  which  the  han¬ 
dler  caused  milk  to  be  moved  from  the 
dairy  farmer’s  farm  during  the  month, 
all  of  the  milk  which  the  handler  caused 
to  be  moved  from  that  farm  was  physi¬ 
cally  received  as  producer  milk  at  the 
handler’s  pool  plant  or  at  another  of  the 
handler’s  pool  plants  which  is  no  longer 
operated  as  a  plant. 

(2)  Duiing  the  current  month  and  not 
more  than  two  other  months  subsequent 


iog:i 

to  July  of  the  preceding  calendar  year, 
milk  from  the  dairy  farmer’s  farm  was 
received  at  or  diverted  from  the  handler’s 
pool  plant  as  producer  milk;  and  during 
the  current  month  all  of  the  milk  from 
that  farm  which  the  handler  reported  as 
diverted  milk  was  moved  from  the  faim 
in  a  tank  truck  in  which  it  was  inter¬ 
mingled  with  milk  from  other  farms,  the 
milk  from  a  majority  of  which  farms  was 
diverted  from  the  same  pool  plant  in  ac¬ 
cordance  with  the  preceding  provisions 
of  this  paragraph. 

(b)  Milk  which  a  cooperative  associa¬ 
tion  in  its  capacity  as  a  handler  under 
§  1001.9(d)  caused  to  be  moved  from  a 
dairy  farmer’s  farm  to  a  nonpool  plant 
if  the  association  specifically  reports  the 
movement  to  such  plant  as  a  movement 
of  diverted  milk,  and  the  conditions  of 
subparagraph  (1)  or  (2)  of  this  para¬ 
graph  have  been  met.  Milk  which  is  di¬ 
verted  mider  this  paragraph  shall  be 
considered  to  have  been  received  by  the 
cooperative  association  in  its  capacity 
as  a  handler  under  §  1001.9(d),  but  for 
pricing  puiT>oses  the  differentials  for  the 
zone  location  specified  in  §  1001.63  shall 
be  used. 

(1)  During  any  2  months  subsequent 
to  July  of  the  preceding  calendar  year, 
or  during  the  current  month,  on  more 
than  half  of  the  days  on  which  the 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1001.9(d)  caused  milk 
to  be  moved  from  the  faim  as  producer 
milk  during  the  month,  all  of  the  milk 
wliich  the  association  caused  to  be  moved 
from  the  farm  was  physically  received 
at  a  pool  plant. 

(2)  During  the  current  month  and 
not  more  than  two  other  months  subse¬ 
quent  to  July  of  the  preceding  calendar 
year,  the  cooperative  association  in  its 
capacity  as  a  handler  under  §  1001. 9<d) 
caused  milk  to  be  moved  from  the  dairy 
farmer’s  farm  as  producer  milk;  and 
during  the  current  month  all  of  the  milk 
from  that  farm  which  the  cooperative 
association  in  its  capacity  as  a  handler 
under  §  1001.9(d)  reported  as  diverted 
milk  was  moved  from  the  farm  in  a  tank 
truck  in  which  it  was  intermingled  with 
milk  from  other  farms,  the  milk  from  a 
majority  of  which  farms  was  diverted  by 
the  association  in  accordance  with  the 
preceding  provisions  of  this  paragi-aph. 

(c)  Milk  moved,  as  described  in  para¬ 
graphs  (a)  and  (b)  of  this  section,  from 
dairy  farmers’  farms  to  nonpool  plants 
in  excess  of  25  percent  of  the  total 
quantity  of  producer  milk  received  (in¬ 
cluding  diversions)  by  the  handler  dur¬ 
ing  the  month  shall  not  be  diverted  milk. 
Such  milk,  and  any  other  milk  reported 
as  diverted  milk  which  fails  to  meet  the 
requirements  set  forth  in  this  section 
shall  be  considered  as  having  been  moved 
directly  from  the  dairy  farmers’  farms 
to  the  plant  of  physical  receipt,  and  if 
that  plant  is  a  nonpool  plant  the  milk 
shall  be  excluded  from  producer  milk.  If 
the  handler  fails  to  designate  the  dairy 
farmers  whose  milk  is  to  be  so  excluded, 
the  entire  quantity  of  milk  which  the 
handler  caused  to  be  moved  from  dairy 
fanners’  farms  directly  to  nonpool  plants 
during  the  month  shall  be  excluded  from 
producer  milk. 
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9.  In  §  1001.55,  paragraph  (c)  is  re¬ 
vised  to  read  as  follows: 

§  1001. 55  Iniliul  aNsigninoiiIs  lu  II 
milk. 

*  «  0  *  • 

(c>  Assign  to  Class  II  milk  the  quanti¬ 
ties  in  fluid  milk  products  (other  than 
exempt  milk)  received  from  a  local  or 
State  government  which  has  elected  non¬ 
producer  status  for  the  month  imder 
§  1001.26(c)  and  in  receipts  from  dairy 
farmers  for  other  markets  under 
I  1001.11(d). 

♦  *  «  *  * 

§  1001.62  [.\m<-n«lnieiitl 

10.  In  §  1001.62,  paragraph  (b),  refer¬ 
ence  to  ‘’Mileage  Guide  No.  8”,  is  deleted 
and  “Mileage  Guide  No.  9“  is  Inserted 
therefor. 

11.  Section  1001.65  is  revised  to  read 
as  follows: 

§  1001.65  Iliisic  lilcmlod  prirc. 

•  *  •  •  • 

(b)  Deduct  the  amoimt  of  the  plus 
differentials,  and  add  the  amount  of  the 
minus  differentials,  which  are  applicable 
under  §§  1001.62  and  1001.63. 

»  «  *  *  ♦ 

12.  Section  1001.81  is  revised  to  read 
as  follows: 

§  1001.81  Handler  is’  pr«>diieer-sellle- 
iiieiil  fund  tleliit.**  and  eredils. 

On  or  before  the  15th  day  after  the 
end  of  the  month,  the  market  adminis¬ 
trator  shall  render  a  statement  to  each 
handler  showing  the  amount  of  the 
handler’s  producer -settlement  fund  debit 
or  credit,  as  calculated  in  this  section. 

(a)  The  producer-settlement  fund 
debit  or  credit  for  each  plant  and  each 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1001.9(d)  shall  be 
computed  as  specified  in  this  paragraph. 

(1)  Multiply  the  quantities  of  pool 
milk  and  the  quantities  of  fluid  milk 
products  received  at  the  pool  plant  from 
cooperative  associations  in  their  capacity 
as  handlers  under  §  1001.9(d)  by  the 
basic  blended  price  computed  under 
§  1001.65  adjusted  by  any  zone  differen¬ 
tials  applicable  under  SS§  1001.62  and 
1001.63. 

(2)  For  any  cooperative  association  in 
its  capacity  as  a  handler  under  §  1001.9 
(d),  multiply  the  quantities  of  milk 
moved  to  each  pool  plant  by  the  basic 
blended  price  computed  under  §  1001.65 
adjusted  by  any  zone  differentials  ap¬ 
plicable  under  §§  1001.62  and  1001.63; 
and  to  the  result  add  the  value 
determined  under  §  1001.64. 

(3)  If  the  value  of  fluid  milk  products, 
as  determined  imder  §  1001.64  for  any 
plant,  or  as  determined  under  subpara¬ 
graph  (2)  of  tills  paragraph  for  any  co¬ 
operative  association  in  its  capacity  as  a 
handler  under  §  1001.9(d),  is  greater 
than  the  credit  as  determined  under 
subparagraph  (1)  of  this  paragraph,  the 
difference  shall  be  the  producer-settle¬ 
ment  fund  debit  for  the  plant  or  the  co¬ 
operative  association  in  its  capacity  as  a 
handler  under  §  1001.9(d) . 

*4)  If  the  value  of  fluid  milk  products, 
as  determined  imder  §  1001.64  for  any 
plant,  or  as  determined  under  subpara¬ 


graph  (2>  of  this  paragraph  for  any 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1001.9(d),  is  less  than 
the  credit  as  determined  under  subpara¬ 
graph  (1)  of  this  paragraph,  the  differ¬ 
ence  shall  be  the  producer-settlement 
fimd  credit  for  the  plant  or  the  coopera¬ 
tive  association  in  its  capacity  as  a  han¬ 
dler  under  §  1001.9(d) . 

(b)  The  producer-settlement  fund 
debit  or  credit  of  any  handler  shall  be 
the  net  of  the  producer-settlement  fund 
debits  and  credits  as  computed  for  all 
of  its  operations  under  paragraph  (a)  of 
this  .section. 

13.  Section  1001.84  is  revLsed  to  read  as 
follows : 

§  1001.81  .\(ljii!>iiii4‘nt  uf  overdue  pro- 
dueer-.^elllenieiit  fund  aeeounl!>. 

Any  producer-settlement  fund  account 
balance  due  from  or  to  a  handler  under 
§  1001.82,  1001.83,  or  1001.84,  for  which 
remittance  has  not  been  received  in  or 
paid  from  the  market  administrator’s 
office  by  the  close  of  basiness  on  the  20th 
day  of  any  month,  shall  be  increased  one 
percent  effective  the  following  day.  Any 
remittance  received  by  the  market  ad¬ 
ministrator  after  the  20th  day  of  any 
month  in  an  envelope  which  is  post¬ 
marked  not  later  than  the  18th  day  of 
the  month  shall  be  considered  to  have 
been  received  by  the  20th  day  of  that 
month. 


PART  1015— MILK  IN  CONNECTICUT 
MARKETING  AREA 

§  1 0 1 .5.2.5  [  ItevtM'ulion] 

1.  In  §  1015.25,  the  provision  at  the  end 
of  paragraph  (e)  and”  is  deleted  and 
replaced  with  a  period;  and  paragraph 
(f)  is  revoked  in  its  entirety. 

§  101 .5. .5.5  r.^nii'iulnient] 

2.  In  §  1015.55(c)  (2)  (1),  reference  to 
“§  1015.32(g)  (5)  ”  is  deleted  and  “§  1015.- 
32(g)”  is  inserted  therefor. 

§  101.5.62  r.Xmendmoiitl 

3.  In  §  1015.62,  paragraph  (b),  refer¬ 
ence  to  “Mileage  Guide  No.  8”,  is  deleted 
and  “Mileage  Guide  No.  9”  is  inserted 
therefor. 

§  101.5.88  [.Viiioiulnieutl 

4.  In  §  1015.88  a  final  sentence  is  added 
to  read  as  follows : 

“Payments  of  interest  on  amoimts  due 
under  this  section  shall  apply  only  to 
those  amounts  accruing  pursuant  to 
§  1015.81.” 

5.  Section  1015.89  is  revised  to  read  as 
follows : 

§  1015.89  .\djuMlinenls  uf  overdue  ae- 
coiuits. 

Any  unpaid  obligation  of  a  handler 
under  §§  1015.81  and  1015.88  shall  be 
increased  1  percent  effective  the  22d  day 
of  such  month  and  on  the  22d  day  of  each 
month  thereafter  until  the  obligation  is 
paid. 

Signed  at  Washington,  D.C.,  on  Feb¬ 
ruary  26. 1970. 

John  C.  Blum, 
Deputy  Administrator, 
Regulatory  Programs. 
(F-.R.  Doc.  70-2584;  Piled.  Mar.  3,  1970; 
8:46  a.m.| 


[  7  CFR  Part  1030  1 

[Docket  No.  AO-361-A2] 

MILK  IN  CHICAGO  REGIONAL 
MARKETING  AREA 

Notice  of  Recommended  Decision  and 

Opportunity  To  File  Written  Excep¬ 
tions  on  Proposed  Amendments  to 

Tentative  Marketing  Agreement 

and  to  Order 

Notice  is  hereby  given  of  the  filing  with 
the  Hearing  Clerk  of  this  recommended 
decision  with  respect  to  proposed  amend¬ 
ments  to  the  tentative  marketing  agree¬ 
ment  and  order  regulating  the  handling 
of  milk  in  the  Chicago  Regional  market¬ 
ing  area. 

Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  Clerk,  U.S.  Department  of  Agricul¬ 
ture,  Wa.shington,  D.C.  20250,  by  the  20th 
day  after  publication  of  this  decision  in 
the  Federal  Register.  The  exceptions 
should  be  filed  in  quadruplicate.  All 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
houi-s  (7  C:fR  1.27(b)). 

The  above  notice  of  filing  of  the  de¬ 
cision  and  opE>ortunity  to  file  exceptions 
thereto  are  issued  pursuant  to  the  pro¬ 
visions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900). 

Preliminary  Statement 

The  hearing  on  the  record  of  which  the 
proposed  amendments,  as  hereinafter  set 
forth,  to  the  tentative  marketing  agree¬ 
ment  and  to  the  order  as  amended,  were 
formulated,  was  conducted  at  Chicago, 
Ill.,  on  August  20-22,  1969,  with  addi¬ 
tional  sessions  at  Oshkosh,  Wis.,  on  Au¬ 
gust  25-27,  1969,  pursuant  to  notice 
thereof  which  was  issued  July  25,  1969 
(34  F.R.  12529). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Marketing  area  expansion: 

2.  Individual  handler  pooling  pro¬ 
posals; 

3.  Pool  plant  performance  require¬ 
ments  for  supply  plants  and  reload  point 
facilities; 

4.  Producer  milk  definition: 

5.  Location  adjustments  to  Class  I  and 
unifonn  prices; 

6.  Class  n  milk  price;  and 

7.  Seasonal  incentive  payment  plan  of 
uniform  prices  to  producers. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

1.  Marketing  area  expansion.  The 
marketing  area  should  be  expanded  to 
include  Adams,  Green  Lake,  Marquette, 
Menominee  and  Waushara  Counties  in 
the  State  of  Wisconsin.  It  should  also 
include  all  the  territory  within  the 
boundaries  of  the  specified  counties  that 
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is  occupied  by  a  Government  (municipal. 
State,  or  Federal)  reservation,  installa¬ 
tion,  institution,  or  other  establishment. 

The  proposed  expansion  of  the  mar¬ 
keting  area  to  include  other  additional 
territory  in  Wisconsin  and  Illinois  should 
not  be  adopted  on  the  basis  of  this 
record. 

A  cooperative  association  which  repre¬ 
sents  a  large  munber  of  the  producers 
supplying  the  Chicago  Regional  market 
proposed  enlarging  the  marketing  area  to 
include  all  of  the  territory  within  the  fol¬ 
lowing  Wisconsin  counties:  Adams,  Chip¬ 
pewa,  Clark,  Eau  Claire,  Green  Lake, 
Jackson,  Marathon,  Marquette,  Menom¬ 
inee,  Waushara,  and  Wood. 

The  five  counties  of  Adams,  Green 
Lake,  Marquette,  Menominee,  and  Wau¬ 
shara  are  encricled  by  the  present  Chi¬ 
cago  Regional  marketing  area.  Menomi¬ 
nee  County  in  northeast  Wisconsin  was 
an  Indian  reservation  at  the  time  of 
promulgation  of  the  former  Northeast¬ 
ern  Wisconsin  order  but  since  1961  has 
been  established  as  a  regular  Wiscon¬ 
sin  County.  Proponent  urged  the  inclu¬ 
sion  of  these  five  counties  to  provide 
contiguity  to  an  area  primarily  served 
by  Chicago  regulated  handlers. 

Chicago  Regional  handlers  now  have 
a  preponderance  of  the  fluid  milk  sales 
in  these  counties.  Except  for  Adams 
County,  Chicago  Regional  handlers  dis¬ 
tribute  all  of  the  milk  sold  in  each 
county.  In  Adams  County,  Chicago  Re¬ 
gional  handlers  distribute  51  percent  of 
the  milk  while  a  handler  regulated  un¬ 
der  the  Mlnneapolis-St.  Paul  order  dis¬ 
tributes  30  percent  and  a  handler  through 
his  partially  regulated  plant  in  Eau 
Claire,  Wis.,  distributes  the  remaining  19 
percent  of  the  milk  sold  in  the  county. 

The  inclusion  of  these  counties  will 
achieve  another  purpose  cited  by  propo¬ 
nent,  i.e..  to  reduce  an  undue  expense  on 
handlers.  Presently,  handlers  who  dis¬ 
tribute  milk  in  these  counties  must  main¬ 
tain  separate  records  of  these  sales  and 
report  them  as  out-of-area  sales.  The 
addition  of  these  counties  will  eliminate 
the  necessity  that  handlers  maintain 
separate  records  insofar  as  these  .sales  are 
concerned. 

The  other  Wisconsin  counties  pro¬ 
posed  to  be  added  to  the  marketing  area 
are  part  of  the  unregulated  territoi-y,  of 
about  20  counties,  in  northwest  Wiscon¬ 
sin  which  borders  on  five  Federal  order 
marketing  areas,  namely,  the  Chicago 
Regional,  Southeastern  Minnesota- 
Northern  Iowa,  Minneaix)lis-St.  Paul, 
Duluth-Superior,  and  Michigan  Upper 
Peninsula.  Specifically,  the  portion  of 
this  territory  included  in  the  proposal 
consists  of  the  counties  of  Chippewa, 
Clark,  Eau  Claire,  and  Jackson  plus  the 
unregulated  area  in  Marathon  and  Wood 
Counties. 

In  regard  to  the  inclusion  of  the  above 
northw'est  Wisconsin  counties  in  the 
marketing  area,  the  proponent  coopera¬ 
tive  stated  that  this  paii,  of  the  proposal 
was  prompted  in  the  interest  of  two 
regulated  handlers  located  in  this  area 
who  receive  milk  produced  by  its  mem¬ 
bers.  One  of  these  regulated  handlers 
has  his  plant  located  in  Marshfield,  Wis., 
in  northwest  Wood  County,  abutting 


Marathon  County.  This  handler’s  plant 
is  pooled  as  a  supply  plant  imder  the 
order  but,  in  addition,  he  packages  and 
distributes  about  10  percent  of  the  milk 
received  at  this  plant  on  routes  through¬ 
out  the  unregulated  portions  of  both 
Marathon  and  Wood  Comities. 

The  other  handler  is  located  in  Black 
River  Falls,  Jackson  County,  Wis.  This 
handler  operates  a  distributing  plant 
with  route  disposition  in  the  marketing 
area  in  an  amount  slightly  over  10  per¬ 
cent  of  his  total  sales.  Most  of  the  raute 
sales  from  this  plant  are  made  in  Jack- 
son  County. 

Neither  one  of  these  regulated  han¬ 
dlers  presented  testimony  in  support  of 
this  proposal.  The  Marshfield  handler 
stated  that  he  could  see  no  need  to  ex¬ 
tend  the  marketing  area.  The  Black 
River  Falls  handler  did  not  make  an  ap¬ 
pearance.  Proponent  cooperative  offered 
in  support  for  the  proposal  the  fact  that 
the  Black  River  Falls  handler’s  sales 
into  the  Chicago  Regional  marketing 
area  have  not  been  sufficient  to  provide 
a  comfortable  assurance  of  continuous 
regulation  if  he  were  to  enlarge  his  sales 
in  Jackson  County.  Proponent  contended 
further  that  these  handlers  must  com¬ 
pete  in  their  home  counties  with  unregu¬ 
lated  milk  distributed  by  the  operator  of 
the  Eau  Claire  plant.  There  was  no  indi¬ 
cation,  however,  such  competition  has 
resulted  in  disorderly  marketing. 

The  difficulties  of  such  two  handlers 
with  full  regulation  are  not  so  much 
related  to  competition  for  sales  in  this 
unregulated  area  as  to  achieving  order 
changes  which  will  make  it  easier  for 
them  to  retain  their  regulated  status.  The 
Marshfield  handler  supported  an  amend¬ 
ment  to  the  pool  plant  qualification  pro¬ 
visions  which  would  add  his  route  sales 
to  the  shipments  from  his  supply  plant 
to  determine  the  pool  status  of  the  plant. 

At  the  hearing  the  representative  of 
proponent  stated  that  its  producer  mem¬ 
bers  do  not  have  any  direct  interest  in 
the  marketing  of  milk  within  Chippewa, 
Clark,  and  Eau  Claire  counties,  but  In¬ 
cluded  them  in  the  proposal  in  the  event 
that  the  Eau  Claire  distributor  desired 
to  present  evidence  supporting  their  in¬ 
clusion  in  the  marketing  area. 

The  operator  of  the  Eau  Claire  plant, 
however,  opposed  the  addition  of  any 
Wisconsin  territory  to  the  marketing 
area.  He  presented  data  showing  the 
percent  of  his  total  sales  in  each  of  sev¬ 
eral  counties.  In  the  present  marketing 
area  he  has  8.2  percent  of  his  total 
sales,  in  Adams  County  3.5  percent, 
Chippewa  7.5,  Clark  6.5,  Eau  Claire  24, 
Jackson  5,  Marathon  (unregulated)  0.5 
and  Wood  (unregulated)  1.5  percent. 
Thus,  he  contended  that  if  Adams 
Coimty  were  added,  total  distribution 
within  the  expanded  marketing  area 
from  this  plant  might  exceed  the  mini¬ 
mum  10  percent  in-area  sales  specified 
in  the  pool  distributing  plant  provisions 
for  full  regulation. 

This  operator  testified  further  that  if 
the  marketing  area  is  expanded  so  that 
his  plant  becomes  fully  regulated  under 
the  order  then  all  the  Wisconsin  coun¬ 
ties  contained  In  the  proposal  should  be 
added  to  the  marketing  area.  In  the 


event  of  their  inclusion,  he  requested 
that  another  hearing  be  called  to  con¬ 
sider  regulation  of  all  the  remaining 
territory  in  northwest  Wisconsin  imder 
either  the  Chicago  Regional  or  the 
Minneapolis-St.  Paul  order,  since  about 
42  percent  of  his  sales  are  in  these  re¬ 
maining  northwest  Wisconsin  counties 
and  are  in  competition  with  several  dis¬ 
tributors  who  still  would  not  be  regu¬ 
lated  under  a  Federal  order. 

A  cooperative  association  which  oper¬ 
ates  an  unregulated  distributing  plant 
located  at  Chippewa  F^lls  in  Chippewa 
County,  opposed  the  addition  of  Chip¬ 
pewa  and  Eau  Claire  counties  to  the 
Chicago  Regional  marketing  area.  A  ma¬ 
jority  of  the  sales  from  its  plant  are 
made  in  Chippewa  and  Eau  Claire  coun¬ 
ties  but  about  30  percent  of  the  distribu¬ 
tion  from  the  plant  is  in  counties  not 
here  considered  for  regulation. 

This  cooperative  was  one  of  the  pro- 
twnents  in  1968  to  have  these  two  coun¬ 
ties,  plus  additional  territory  in 
Wisconsin  and  Minnesota,  added  to  the 
Minneapolis-St.  Paul  marketing  area. 
The  proposed  addition  of  these  two 
counties  to  the  Minneapolis-St.  Paul 
marketing  area  was  denied  on  the 
ground  that  sales  in  these  counties  by 
regulated  handlers  were  negligible.  The 
cooperative’s  representative  stated  that 
similar  conditions  exist  with  respect  to 
sales  by  Chicago  Regional  handlers  in 
Chippewa  and  Eau  Claire  counties.  As 
in  the  case  of  the  Eau  Claire  distributor, 
the  coop)erative’s  witness  urged  that  these 
two  counties  should  not  be  brought  under 
Federal  regulation  in  the  absence  of 
regulating  the  remainder  of  the  unregu¬ 
lated  territory  in  northwest  Wisconsin 

At  the  present  time  less  than  6  percent 
of  the  milk  sold  in  Chippewa  and  Eau 
Claire  counties  is  from  plants  regulated 
under  a  Federal  order.  If  the  Eau  Claire 
distributor  were  fully  regulated  these 
percentages  would  increase  considerably, 
but  this  would  leave  him  in  competition 
with  at  least  six  unregulated  distributors 
in  his  remaining  distribution  area. 

Full  regulation  of  the  Eau  Claire  plant 
would  likely  result  if  Jackson,  Wood,  and 
Marathon  counties  were  added  along 
with  the  five  counties  now  encircled  by 
the  marketing  area,  as  urged  by  pro¬ 
ponent  cooperative,  since  this  would  in¬ 
clude  within  the  marketing  area  about  19 
percent  of  the  plant’s  present  sales  area. 
However,  this  handler  probably  could 
adjust  his  total  sales  operations  slightly 
to  maintain  the  partially  regulated 
status  of  his  Eau  Claire  plant  if  only  the 
five  counties  now  encircled  by  the 
marketing  area  were  added.  This  oppor¬ 
tunity  is  available  to  him  since  he  also 
operates  distributing  plants  regulated 
under  nearby  Federal  orders  from  which 
he  can  seiwe  part  of  the  accounts  in  the 
marketing  area  now  being  served  out  of 
the  Eau  Claire  plant. 

It  was  concluded  earlier  in  this  deci¬ 
sion  that  Adams,  Green  Lake,  Marquette, 
Menominee,  and  Waushara  counties 
should  be  added  to  the  marketing  area 
since  they  are  clearly  part  of  the  prin¬ 
cipal  distribution  area  of  presently  regu¬ 
lated  handlers.  However,  the  additional 
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Wisconsin  territory  should  not  be  in¬ 
cluded.  It  would  not  be  feasible  to  in¬ 
clude  these  counties  without  the 
opportunity  to  consider  regulation  under 
some  Federal  order  of  the  remaining  un¬ 
regulated  territory  in  northwest  Wiscon¬ 
sin  because  the  proportion  of  the  milk 
sold  by  regulated  handlers  in  these 
northwestern  Wisconsin  counties  de¬ 
pends  significantly  upon  regulation  of 
particular  plants. 

A  handler  who  operates  two  pool 
distributing  plants  proposed  the  addition 
of  Grundy,  Kankakee,  and  Le  Salle  coun¬ 
ties,  Ill.,  to  the  marketing  area.  At  the 
hearing,  however,  this  handler  supported 
only  the  addition  of  Kankakee  County. 
No  testimony  was  presented  in  support 
of  adding  Grundy  and  La  Salle  counties, 
consequently  no  further  consideration  is 
given  in  this  decision  to  their  inclusion. 

Proponent  cited  several  fluid  milk 
sales  accounts  in  Kankakee  County,  pre¬ 
viously  served  by  the  company’s  distrib¬ 
uting  plant  under  the  Southern  Illinois 
order,  which  were  lost  over  the  past  few 
years  to  an  unregulated  distributor  lo¬ 
cated  in  the  city  of  Kankakee.  The  reason 
given  for  the  loss  of  these  accounts  was 
that  the  Kankakee  distributor  offered 
milk  at  a  lower  price.  Proponent  believed 
the  Kankakee  dealer  could  do  this  be¬ 
cause  his  unregulated  status  pennitted 
him  to  purchase  milk  for  fluid  uses  at  a 
lower  price  than  proivded  by  the  order. 

The  operator  of  the  Kankakee  plant 
testified  4n  opposition  to  including  that 
county  in  the  Chicago  Regional  market¬ 
ing  area.  He  stated  that  since  the  pro¬ 
ducer  blend  price  under  the  Chicago 
Regional  order  is  low  relative  to  the 
Southern  Illinois  order  he  would  lose  his 
18  producers  if  he  became  regulated  un¬ 
der  Chicago.  He  also  stated  that  if  he 
lost  his  local  producers  it  would  be  very 
costly  for  him  to  get  an  alternative  sup¬ 
ply  of  milk  from  Wisconsin  plants  since 
he  handles  only  about  20,000  pounds  of 
milk  per  day,  which  is  about  one-half  of 
an  "over-the-road”  tank  truck  load. 

The  Kankakee  distributor  stated  that 
he  would  prefer  to  be  regulated  under  the 
Central  or  Southern  Illinois  order,  if 
regulation  were  nece.ssary.  He  main¬ 
tained  that  he  should  receive  the  same 
treatment  as  several  other  small  plants 
located  within  the  unregulated  territory 
between  the  Chicago  Regional  and  Cen¬ 
tral  Illinois  marketing  areas. 

An  association  of  Chicago  milk  dealers 
who  account  for  more  than  50  percent 
of  the  milk  distributed  under  the  order, 
and  some  of  whose  members  distribute 
milk  in  Kankakee  County,  stated  in  their 
brief  that  this  county  should  not  be 
added  to  the  Chicago  Regional  market¬ 
ing  area.  They  claim  the  addition  of  this 
county  could  cause  difficult  procurement 
problems  for  the  Kankakee  daii'y  because 
of  its  proximity  to  the  Central  Illinois 
marketing  area.  Thus,  they  stated  that 
it  would  be  more  appropriate  to  add  this 
county  to  the  Central  Illinois  marketing 
area.  A  similar  view  was  expressed  in  the 
brief  filed  by  an  association  of  coopera¬ 
tives  that  represents  a  majority  of  the 
producers  on  the  Chicago  market. 

There  is  substantial  overlapping  of  the 
distribution  routes  in  Kankakee  County 


of  Chicago  Regional  handlers  and  of  the 
unregulated  Kankakee  distributor.  Milk 
regulated  imder  the  Chicago  Regional 
order  accoimts  for  about  53  percent  of 
the  total  milk  sold  in  the  county.  The 
Kankakee  distributor’s  sales  account  for 
about  19  percent  while  proponent’s  dis¬ 
tribution,  which  is  from  his  Southern 
Illinois  regulated  plant  in  Champaign, 
accounts  for  24  percent.  The  remaining 
four  percent  of  the  sales  in  the  county 
is  from  Central  Illinois  handlers  and  an 
unregulated  distributor  located  in  Strea- 
tor  <La  Salle  County) ,  Ill. 

Kankakee  County  is  located  about  60 
miles  directly  south  of  the  city  of  Chi¬ 
cago,  Ill.  It  abuts  the  Chicago  Regional 
marketing  area  on  the  north,  the  Indiana 
marketing  area  on  the  east  and  the  Cen¬ 
tral  Illinois  marketing  area  on  the 
west.  To  the  south,  only  the  unregulated 
county  of  Iroquois  separates  it  from  the 
Southern  Illinois  marketing  area.  Kan¬ 
kakee  County  producers  therefore  are 
located  relatively  close  to  several  alter¬ 
native  Federal  order  marketing  areas, 
each  one  having  a  somewhat  higher  Class 
I  price  in  Kankakee  County  and  most 
having  higher  producer  blend  prices  than 
does  the  Chicago  Regional  order. 

Even  though  the  Kankakee  distributor 
competes  more  with  Chicago  Regional 
handlers  for  fluid  milk  outlets,  his  com¬ 
petition  for  sources  of  supply  are  the 
other  nearby  markets  most  of  wliich  have 
higher  blend  prices  in  Kankakee  County. 
For  example,  producer  blend  prices  f.o.b. 
the  city  of  Kankakee  under  the  Southern 
Illinois  order  during  the  period  July  1968 
through  June  1969  averaged  $5.20  per 
hundredweight  while  the  comparable 
Chicago  Regional  blend  price  was  $5,  or 
20  cents  less.  Regulating  this  handler 
under  the  Chicago  Regional  order  could 
cause  him  undue  hardship  in  milk 
procurement. 

For  the  reasons  set  forth  above  it  is 
hereby  concluded  that  the  proposal  to 
add  Kankakee  County,  Ill.,  to  the  mar¬ 
keting  area  should  not  be  adopted. 

Although  some  of  the  route  disposition 
of  regulated  handlers  extends  beyond 
the  boundaries  of  the  Chicago  Regional 
marketing  area,  it  is  neither  practical 
nor  reasonable  to  stretch  the  regulated 
area  to  cover  all  areas  where  a  handler 
has  or  might  develop  some  route  disposi¬ 
tion.  Nor  is  it  necessary  to  do  so  to  ac¬ 
complish  effective  regulation  under  the 
order.  The  marketing  area  herein  pro¬ 
posed  is  a  practicable  one  in  that  it  en- 
compas.ses  the  great  bulk  of  the  fluid 
milk  .sales  area  of  regulated  handlers. 

All  producer  milk  received  at  regulated 
plants  mu.st  be  made  subject  to  classified 
pricing  under  the  order,  however,  re¬ 
gardless  of  whether  it  is  disix>sed  of 
within  or  outside  the  marketing  area. 
Otherwise  the  effect  of  the  order  would 
be  nullified  and  the  orderly  marketing 
proce.ss  would  be  jeopardized. 

If  only  a  pool  handler’s  “in-area”  sales 
were  subject  to  classification,  pricing  and 
pooling,  a  regulated  handler  with  Class  I 
sales  both  inside  and  outside  the  market¬ 
ing  area  could  assign  any  value  he  chose 
to  his  outside  sales.  He  thereby  could 
reduce  the  average  cost  of  all  his  Class  I 


milk  below  that  of  other  regulated  han¬ 
dlers  having  all,  or  substantially  all,  of 
their  Class  I  sales  within  the  marketing 
area. 

Unless  all  milk  of  such  a  handler  were 
fully  regulated  under  the  order,  he  in 
effect  would  not  be  subject  to  effective 
price  regulation.  The  absence  of  effective 
classification,  pricing  and  pooling  of  such 
milk  would  disimpt  orderly  marketing 
conditions  within  the  regulated  market¬ 
ing  area  and  could  lead  to  a  complete 
breakdown  of  the  order.  If  a  pool  han¬ 
dler  were  free  to  value  a  portion  of  his 
milk  at  any  price  he  chooses,  it  would 
be  impossible  to  enforce  uniform  prices 
to  all  fully  regulated  handlers  or  a  uni¬ 
form  basis  of  payment  to  the  producers 
who  supply  the  market. 

It  is  essential,  therefore,  that  the  order 
price  all  the  producer  milk  received  at  a 
pool  plant  regardless  of  the  point  of 
disposition. 

2.  Individual  handler  pooling  propos¬ 
als.  The  proposals  to  adopt  individual 
handler  pooling  within  the  Chicago  Re¬ 
gional  marketing  area.  Including  that  to 
reinstate  the  Milwaukee,  Wis.,  Federal 
order  <No.  39)  with  its  individual  han¬ 
dler  pooling,  should  be  denied. 

There  were  two  proposals  for  individ¬ 
ual  handler  pooling.  One  would  adopt 
such  ixx)ling  for  the  entire  Chicago  Re¬ 
gional  market.  TTie  other  would  remove 
from  tlie  Chicago  Regional  market  that 
territory  formerly  under  the  Milwaukee 
order  so  as  to  reinstate  such  order  with 
its  individual  handler  pooling  of  producer 
returns.  The  first  proposal  was  offered 
by  a  regulated  handler.  The  latter  pro¬ 
posal  was  made  by  a  dairy  farmer  and 
three  cooperative  associations  serving 
Milwaukee-based  handlers  and  was  sup¬ 
ported  by  several  handlers  who  were 
regulated  under  the  former  Milwaukee 
order. 

Under  individual  handler  pooling,  each 
handler  pays  his  producers  a  luiiform 
price  based  on  his  utilization  of  their 
milk  at  the  applicable  class  prices. 
Producers  supplying  different  handlers 
in  an  individual  handler  pool  mai'ket  re¬ 
ceive  different  uniform  prices  because  of 
the  varying  proportions  of  milk  utilized 
in  Class  I  by  handlers.  Such  pooling  ar¬ 
rangement  yields  the  highest  prices  to 
those  producers  fortunate  enough  to 
deliver  to  plants  with  a  high  percentage 
of  Class  I  utilization. 

Under  marketwide  pooling,  a  producer 
supplying  the  regulated  market  is  as¬ 
sured  a  return  based  on  his  pro  rata  sliare 
of  the  total  Class  I  sales  of  the  market. 
The  blend  price  that  each  producer  re¬ 
ceives  each  month  depends  on  the  overall 
utilization  of  producer  milk  received  at 
the  pool  plants  of  all  regulated  handlers. 
Although  each  handler  is  required  to  pay 
classified  prices  for  producer  milk  in  ac¬ 
cordance  with  his  utilization  of  such 
milk,  the  blended  prices  to  producers  will 
be  the  same  for  all  producers  under  the 
order  irrespective  of  the  uses  made  of 
such  milk  by  the  individual  handler. 

Instituting  individual  handler  pooling 
for  the  entire  Chicago  Regional  market¬ 
ing  area  would  disrupt  the  efficient  chan¬ 
nels  of  marketing  milk  which  have  been 
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established  over  the  years  and  un¬ 
doubtedly  lead  to  destructive  conipeti- 
tdon  among  producers  for  the  Class  I 
market.  This  Is  precisely  a  marketing 
condition  which  the  Congress  sought  to 
correct  or  prevent  by  the  use  of  orders 
with  provision  for  the  marketwide  pool¬ 
ing  of  producer  returns. 

The  present  Chicago  Regional  market¬ 
ing  area,  which  includes  all  of  northern 
Illinois  and  virtually  all  of  eastern  and 
southern  portions  of  Wisconsin,  is  essen¬ 
tially  coextensive  with  the  production 
area  for  the  market.  About  85  percent 
of  the  market’s  milk  supply  comes  from 
Wisconsin  dairy  farms.  Based  on  June 
1969  data,  the  market’s  supply  Is  assem¬ 
bled  at  171  plants,  of  which  106  are  dis¬ 
tributing  plants  and  65  are  supply  plants. 
About  20  percent  of  the  market’s  supply 
is  received  directly  from  farms  at  the  106 
distributing  plants.  ’The  65  supply  plants 
receive  about  80  percent  of  the  milk  as¬ 
sociated  with  the  market  and  ship  about 
25  percent  of  such  milk  for  Class  I  uses 
by  distributing  plants.  The  remaining  75 
percent  of  the  milk  at  supply  plants 
represents  the  reserve  supplies  on  the 
market. 

If  individual  handler  pooling  were  in¬ 
stituted  in  this  market,  the  producers  of 
about  80  percent  of  the  market’s  supply 
(l.e.,  those  delivering  to  supply  plants) 
would  be  burdened  with  carrying  virtu¬ 
ally  all  of  the  market’s  lower-valued 
reserve.  Milk  from  these  producers, 
nevertheless.  Is  equally  eligible  quality- 
wise  with  milk  in  other  plants  now  serv¬ 
ing  the  market,  and  is  essential  to  meet¬ 
ing  the  daily  and  weekly  variations  in 
the  Class  I  requirements  of  the  market. 
Thus,  to  provide  individual  handler  pool¬ 
ing  would  assign,  in  effect,  the  preferen¬ 
tial  (higher- valued)  Class  I  market  to 
relatively  few  of  the  eligible  producers, 
l.e.,  those  who  happen  to  be  delivering 
to  distributing  plants  (about  20  percent 
of  the  market’s  supply) ,  while  burdening 
the  remaining  80  percent  of  the  pro¬ 
ducers  with  the  market’s  surplus  milk, 
which  is  priced  $1.20  per  himdredweight 
below  that  milk  used  for  Class  I  purposes. 

This  situation  could  be  expected  to 
provide  the  incentive  for  producers  and 
their  cooperatives  associated  with  supply 
plants  to  enter  into  various  arrange¬ 
ments  with  the  handlers  who  operate 
distributing  plants  to  gain  a  larger  share 
of  the  Class  I  market.  Being  left  with  a 
small,  or  perhaps  no,  share  of  the  Class  I 
market,  such  producers  and  cooperatives 
(»uld  only  gain  a  place  in  the  fluid  mar¬ 
ket  by  compromising  the  minimum  Class 
I  price  through  rebates  and  other  induce¬ 
ments  favorable  to  the  handler. 

Distributing  plant  handlers  would  have 
a  great  incentive  to  enter  into  such  ar¬ 
rangements  so  as  to  lower  Class  I  milk 
cost  and  to  gain  procurement  advantage 
over  their  competitors.  This  type  of  activ¬ 
ity,  in  turn,  would  place  pressure-  also 
on  the  other  20  percent  of  toe  producers 
to  compromise  on  toe  Class  I  price  in 
order  to  retain  their  Class  I  outlet.  This 
could  only  lead  to  cut-throat  competition 
and  market  chaos. 

Marketing  circumstances  very  similar 
to  those  present  in  the  Chicago  Regional 
market  existed  at  the  Inception  of  toe 


New  York  market  order  and  prompted 
the  Supreme  Court  of  the  United  States 
to  make  the  following  finding  (see  deci¬ 
sion  in  United  States  et  al.  vs.  Rock  Royal 
Cooperative,  Inc.,  et  al.) :  “It  is  generally 
recognized  that  the  chief  cause  of  fluc¬ 
tuating  prices  and  supplies  is  toe  exist¬ 
ence  of  a  normal  surplus  which  is 
necessary  to  furnish  an  adequate  amount 
for  peak  periods  of  consumption’’  *  •  • 
“Since  these  producers  are  numerous 
enough  to  keep  up  a  volume  of  fluid  milk 
for  New  York  distribution  beyond  ordi¬ 
nary  requirements,  cut-throat  competi¬ 
tion  even  among  them  would  threaten 
the  quality  and  in  the  end  the  quantity 
of  fluid  milk  deemed  suitable  for  New 
York  consumption.  Students  of  the  prob¬ 
lem  generally  have  apparently  recognized 
a  fair  division  among  producers  of  the 
fluid  milk  market  and  utilization  of  toe 
rest  of  toe  available  supply  In  other  dairy 
staples  as  an  appropriate  method  of 
attack  for  its  solution.’’ 

The  Supreme  Court  concluded  further 
that  marketwide  pooling  “•  *  *  is  ancil¬ 
lary  to  the  price  regulation,  designed, 
as  is  the  price  provision,  to  foster,  pro¬ 
tect  and  encourage  Interstate  commerce 
by  smoothing  out  the  difficulties  of  toe 
surplus  and  cut-throat  competition 
which  burdened  this  marketing.”  Thus, 
marketwide  pooling  not  only  was  foimd 
to  be  constitutional  but  also  was  found 
to  complement  the  class  price  provisions 
in  situations  where  there  is  an  imequal 
distribution  of  the  reserve  milk  supply 
among  various  handlers  and  producers. 

A  more  recent  example  of  problems 
arising  under  individual  handler  pool¬ 
ing  in  very  similar  circumstances  In¬ 
volved  the  Delaware  Valley  order  result¬ 
ing  in  the  need  to  change  from  individual 
handler  pooling  to  a  marketwide  pool 
under  such  order.  In  the  Assistant  Secre¬ 
tary’s  April  1967  decision  in  this  matter 
(32  P.R.  5876)  official  notice  of  which  is 
taken.  It  was  concluded  that  "•  *  *  the 
basic  problem  under  the  Delaware  Valley 
order  stems  from  toe  disparity  of  returns 
which  exists  among  producers  in  this 
and  adjacent  Federal  order  mar¬ 
kets  •  •  *  Such  problem  can  be  resolved 
most  effectively  by  providing  a  market¬ 
wide  pool  arrangement  in  lieu  of  existing 
handler  pooling  provisions.  This  change 
will  eliminate  or  substantially  reduce  the 
financial  incentive  which  Is  the  basic 
cause  of  toe  disruptive  marketing  ar¬ 
rangements  contrived  to  avoid  and 
thereby  compromise  the  minimum  order 
prices  for  the  Delaware  Valley  market. 
Short  of  such  a  change,  there  is  no  ef¬ 
fective  means,  under  existing  statutory 
authority,  of  Insuring  toe  Integrity  of 
the  regulation,  and  the  prompt,  effective 
and  uniform  application  of  pricing  pro¬ 
visions  to  all  handlers.” 

Tlie  Department  may  not  ignore  these 
kinds  of  experiences.  The  success  of  toe 
milk  order  program  over  toe  years  in 
furthering  toe  aims  of  toe  statute  in 
large  measure  has  been  toe  assurance  of 
uniform  and  impartial  application  of  toe 
regulation  to  all  handlers  and  equitable 
and  full  distribution  of  proceeds  among 
producers,  particularly  where  toe  bur¬ 
den  of  toe  reserve  milk  is  not  handled 
proportionately  by  all  plants.  Marketwide 


pooling  has  constantly  demonstrated  its 
ability  to  stabilize  marketing  conditions 
and  insure  toe  orderly  marketing  of  toe 
total  voliune  of  mUk  associated  with  a 
market  under  such  circumstances. 

The  application  of  marketwide  pool¬ 
ing  imder  toe  Chicago  Regional  order 
hEis  promoted  a  higher  degree  of  market 
stability  than  existed  prior  to  its  promul¬ 
gation  by  insuring  that  all  producers  sup¬ 
plying  the  entire  market  share  on  a  uni¬ 
form  basis  the  Class  I  and  Class  II 
utilization  of  toe  market  and  thus  has  as¬ 
sisted  in  the  handling  of  milk  supplies  in 
an  economical  manner.  Under  such  pool¬ 
ing,  producers  and  their  cooperatives 
throughout  toe  common  supply  area  have 
tended  to  market  their  milk  to  those  out¬ 
lets  which  represent  the  least  cost  to 
them,  normally  the  plants  located  nearest 
to  their  farms.  Moreover,  milk  tends  to 
move  to  distributing  plants  only  in  the 
amount  needed  for  Class  I  uses,  while 
the  reserve  supply  is  processed  at  manu¬ 
facturing  plants  located  near  toe  farms. 

Prior  to  the  promulgation  of  the  Chi¬ 
cago  Regional  order  on  July  1,  1968,  nine 
cou'^ties  and  a  portion  of  another,  all  in 
the  State  of  Wisconsin,  were  regulated 
under  the  Milwaukee  order.  As  previously 
stated,  that  order  provided  for  the  indi¬ 
vidual  handler  pooling  of  producer  re¬ 
turns.  On  the  basis  of  the  Assistant  Sec¬ 
retary’s  May  15,  1968,  decision  on  toe 
Chicago  Regional  order,  toe  territory 
then  regulated  imder  the  Milwaukee  or¬ 
der  plus  territory  regulated  imder  the 
Madison,  Wis.,  Northeastern  Wisconsin, 
Rock  River  Valley,  and  Northwestern 
Indiana  orders  were  combined  with  the 
territory  formerly  regulated  under  toe 
Chicago,  HI.,  order  plus  the  remaining 
portions  of  five  Illinois  counties  adjacent 
to  the  former  Chicago  marketing  area 
into  the  Chicago  Regional  marketing 
area.  On  January  1,  1969,  the  North¬ 
western  Indiana  territory  was  deleted 
from  the  Chicago  Regional  marketing 
area  and  combined  with  two  other  In¬ 
diana  markets  to  form  the  Indiana 
marketing  area. 

Milwaukee  is  an  Integral  part  of  the 
Chicago  Regional  marketing  area.  It  lies 
close  to  the  center  of  toe  supply  area  for 
the  entire  market.  Handlers  with  plants 
located  in  Milwaukee  compete  exten¬ 
sively  throughout  the  marketing  area 
with  other  handlers  both  for  milk  suph 
plles  and  in  the  route  disposition  of  fluid 
milk  products.  To  carve  out  of  toe  over¬ 
all  marketing  area  this  small  segment, 
thereby  giving  preferential  price  treat¬ 
ment  through  individual  handler  pool¬ 
ing  to  those  producers  who  deliver  to 
Milwaukee  handlers,  would  encourage 
and  abet  toe  kind  of  market  conditions 
cited  above  which  must  be  avoided  if  or¬ 
derly  marketing  is  to  prevail. 

If  the  Milwaukee  order  were  reinstated 
toe  difference  in  producer  prices  between 
Chicago  and  Milwaukee  which  existed 
previously  when  Milwaukee  had  an  indi¬ 
vidual  handler  pool  could  be  expected 
to  be  much  greater  now.  This  results 
mainly  because  the  pre.sent  Class  I  dif¬ 
ferential  at  Milwaukee  of  $1.20  is  31 
cents  higher  in  relation  to  the  basic  for¬ 
mula  price  than  it  was  under  the  former 
Milwaukee  order. 
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During  1965  (the  last  calendar  year  in 
which  the  former  Chicago  order  was  in 
effect)  the  annual  average  Chicago 
blend  price  was  $3.70.  This  was  21  cents 
below  the  Milwaukee  Class  I  price  of 
$3.91.  Thus,  a  producer  imder  the  Mil¬ 
waukee  order  delivering  to  a  handler  who 
had  100  percent  of  his  producer  receipts 
utilized  as  Class  I  milk  received  21  cents 
more  than  a  Chicago  producer  w'ho  re¬ 
ceived  the  announced  blend  price. 

Class  I  prices  at  Milwaukee  under  the 
Chicago  Regional  order  during  the  12- 
month  period  ending  in  June  1969  aver¬ 
aged  $5.53  while  the  announced  blend 
price  averaged  $5.  Thus,  this  53-cent 
spread  between  the  Class  I  and  blend 
price  is  32  cents  greater  than  it  was  in 
1965. 

If  the  Milwaukee  individual  handler 
pool  had  been  in  effect  during  the  more 
recent  12-month  period,  some  Milwaukee 
producers  might  have  received  as  much 
as  the  $5.53  Class  I  price  as  their  blend 
price.  On  the  other  hand,  the  Chicago 
Regional  order  blend  price  would  not 
have  been  higher  than  the  $5  average. 
Consequently,  the  difference  in  blend 
prices  to  neighboring  producers  could 
have  been  as  great  as  53  cents  per 
hundredweight. 

The  assurance  that  all  producers  serv¬ 
ing  the  Chicago  Regional  market  will  re¬ 
ceive  a  pro  rata  share  of  the  Class  I  sales 
is  even  more  acute  now  than  when  the 
decision  was  made  to  establish  a  Chicago 
Regional  order,  including  Milwaukee.  In 
the  Assistant  l^cretary’s  May  15,  1968, 
decision  on  the  Chicago  Regional  order 
(33  F.R.  7516),  official  notice  is  hereby 
taken,  it  was  concluded  that  marketwide 
pooling  was  “necessary  to  prevent  un¬ 
equal  allocation  of  the  burden  of  market 
reserves  on  certain  groups  of  producers.” 
Obviously,  from  the  foregoing  such  con¬ 
clusion  continues  to  be  applicable.  The 
price  diffei-ence  between  the  Milwaukee 
area  and  the  remainder  of  the  Chicago 
market  averaged  9  cents  higher  in  favor 
of  Milwaukee  at  the  time  of  the  hearing 
on  the  Chicago  Regional  order.  Such 
price  difference  at  this  time  would  be,  as 
above  indicated,  much  greater  in  favor 
of  Milwaukee. 

Except  for  the  representatives  of  about 
1,500  producers  who  deliver  their  milk 
to  handlers  who  were  regulated  under  the 
former  Milwaukee  order,  the  proposal  to 
return  to  the  fonner  Milwaukee  order  re¬ 
ceived  no  support  from  any  other  group. 
A  witness  representing  more  than  half 
of  the  16,700  producers  supplying  the 
Chicago  Regional  market  expre.ssed 
strong  opposition  to  the  proposal  on  the 
part  of  the  producers  he  represented  and 
indicated  the  likelihood  that  such  pro¬ 
ducers  would  prefer  no  order  than  to  re¬ 
turn  to  the  conditions  of  widely  varying 
differences  in  blend  prices  among  neigh¬ 
boring  producers  that  existed  prior  to 
July  1968. 

On  the  basis  of  tlie  above  considera¬ 
tions.  both  the  suggestion  to  adopt  Indi¬ 
vidual  handler  pnxiling  throughout  the 
entire  Chicago  Regional  market  and  the 
proposal  to  reinstate  the  former  Mil¬ 
waukee  order  are  hereby  denied. 

3.  Pool  plant  performance  require¬ 
ments  for  supply  plants  and  reload  point. 


The  standards  required  to  qualify  a  sup¬ 
ply  plant  for  pool  status  should  be  re¬ 
vised.  The  requirements  for  a  reload 
operation  that  would  qualify  as  a  supply 
plant  also  should  be  revised. 

A  group  of  operating  cooperative  asso¬ 
ciations  proposed  several  changes  in  the 
pooling  requirements  for  supply  plants. 
These  changes  would  require  shipments 
during  each  month  of  the  year  and 
would  include  the  following  as  qualifying 
shipments:  bulk  milk  moved  to  other 
order  plants  and  as  Class  I  milk  to  un¬ 
regulated  plants;  condensed  skim  milk 
moved  to  distributing  plants  if  allocated 
to  Class  I  milk;  and  dispositions  of  pack¬ 
aged  fluid  milk  products. 

A  large  Wisconsin  bargaining  coopera¬ 
tive  proposed  that  the  disposition  of 
packaged  fluid  milk  products  from  sup¬ 
ply  plants  should  be  included  toward 
qualifying  such  plants  as  pool  plants. 

Two  Wisconsin  bargaining  coopera¬ 
tives  would  delete  the  unit  pooling  provi¬ 
sion  from  the  order  or  as  an  alternative 
disqualify  any  unit  during  August- 
December  that  dropped  a  plant  from  the 
unit. 

An  organization  representing  Wiscon¬ 
sin  cheesemakers  opposed  any  change  in 
the  supply  plant  shipping  requirements 
for  pool  plant  status.  This  organization 
maintained  that  any  such  changes  would 
tend  to  exclude  small  cheese  plants  from 
qualifying  as  pool  plants  while  permit¬ 
ting  the  larger  manufacturing  plants  al¬ 
ready  associated  with  the  market  to  take 
producers  away  from  these  small  cheese 
plants. 

Presently,  a  supply  plant  is  a  pool  plant 
in  any  month  it  ships  as  fluid  milk  prod¬ 
ucts  (except  filled  milk)  to  pool  distrib¬ 
uting  plants,  producer-handlers,  and  any 
partially  regulated  distributing  plant  to 
the  extent  of  its  distribution  of  pack¬ 
aged  Class  I  products  in  the  marketing 
area,  40  percent  of  its  Grade  A  receipts, 
including  diversions,  during  each  of  the 
months  September-November,  or  30  per¬ 
cent  of  such  receipts  during  each  of  the 
other  9  months  of  the  year.  Under  certain 
conditions  the  Director  of  the  Dairy  Di¬ 
vision  may  adjust  these  percentages  dur¬ 
ing  August-December  up  to  10  units 
higher  or  lower.  Also  supply  plants  which 
qualify  as  pool  plants  during  each  month 
of  August-December  retain  their  pooling 
status  during  the  next  7  months  regard¬ 
less  of  their  shipments. 

A  reloading  facility  serving  as  an  as¬ 
sembly  point  where  milk  from  smaller 
tank  trucks  is  pumped  over  into  larger 
over-the-road  tankers  also  may  qualify 
as  a  pool  supply  plant.  Presently,  how¬ 
ever,  there  are  no  requirements  as  to  the 
type  of  facilities  that  are  recognized  as 
“reload  points”. 

Two  or  more  supply  plants  currently 
are  considered  a  unit  for  the  purpose  of 
meeting  the  shipping  requirements  under 
specified  conditions.  The  handler  or  co¬ 
operatives  establishing  a  unit  must  notify 
the  market  administrator  by  August  1 
of  each  year  of  the  plants  to  be  included 
in  the  unit  and  no  additional  plants  may 
be  added  prior  to  August  1  of  the  follow¬ 
ing  year. 

Monthly  shipping  percentages.  The 
supply  plant  shipping  requirements 


should  specify  that  supply  plants  which 
qualify  as  ix>ol  plante  during  August- 
December  on  the  basis  of  the  present 
shipping  requirements  should  retain 
their  pool  status  during  the  next  follow¬ 
ing  January-July  period  if  they  ship  as 
fluid  milk  products  (except  filled  milki 
to  distributing  plants  10  percent  of  their 
Grade  A  receipts  each  month.  Any  such 
plant  not  meeting  the  10  percent  shipping 
requirement  in  any  month  during  the 
January-July  period  would  not  be  a  pool 
plant  in  that  month  and  all  of  the 
remaining  months  of  the  period  that 
it  did  not  meet  the  10  percent  shipping 
requirement. 

The  shipping  performance  require¬ 
ments  for  supply  plants  are  established  to 
identify  those  plants  engaged  primarily 
in  supplying  the  market  and  to  aid  the 
assurance  of  an  adequate  supply  of  milk 
for  the  market.  All  supply  plants  or  units 
of  supply  plants  which  share  in  the 
marketwide  pooling  of  producer  returns 
should  be  expected  to  perform  on  an 
equitable  basis  in  meeting  the  demands 
of  the  fluid  market.  Under  the  present 
provisions,  which  require  supply  plants 
to  ship  milk  only  during  August-Decem¬ 
ber,  a  few  supply  plants  or  units  of 
supply  plants  are  not  serving  the  mar-  i 
ket  on  a  year-round  basis  while  most 
supply  plants  are  making  shipments  dur¬ 
ing  each  month  of  the  year.  To  assure 
that  all  of  the  milk  that  shares  in  the  i 
marketwide  pool  is  made  available  in  all 
months  of  the  year  it  is  necessary  to  re¬ 
quire  some  shipment  from  each  supply 
plant  in  each  month. 

Even  if  all  the  producer  milk  asso¬ 
ciated  with  distributing  plants  were  used 
as  Class  I  milk,  distributing  plant  han-  | 
dlers  would  still  need  to  receive  at  least  i 
35  percent  of  their  Class  I  requirements  ; 
from  supply  plants  each  month  of  the  ] 
year.  However,  handlers’  daily  require¬ 
ments  during  each  week  vary  consider¬ 
ably.  The  group  of  operating  coopera¬ 
tives  stated  that  their  shipments  vary  ■ 

from  a  high  of  5  million  pounds  on  1  ] 

day  during  the  week  to  800,000  pounds  \ 
on  Saturdays.  Thus,  the  need  for  milk  j 
from  supply  plants  to  fulfill  the  Class  I  j 
needs  of  handlers  each  month  greatly  ] 
exceeds  the  bare  minimum  of  35  percent.  ] 

During  the  months  of  March-June  i 
1969  there  were  from  three  to  nine  sup-  ] 
ply  plants  and  units  put  of  a  total  of  31  1 

to  39  supply  plants  and  units  that  i 

shipped  less  than  10  percent  of  their  re-  i 
ceipts  to  distributing  plants.  The  re-  i 
maining  28  to  30  supply  plants  and  units 
each  shipped  more  than  10  percent  of  ;  ( 
their  receipts  each  month  during  this  ■  i 
period.  Plants  in  the  latter  group  re¬ 
ceived  more  than  70  percent  of  all  the  ] 
milk  received  at  pool  supply  plants  dur-  ] 
ing  this  4-month  period-  and  more  than  | 
one-half  of  all  the  pool  supply  plants  i 
and  units  shipped  in  excess  of  30  percent  i 
of  their  receipts  during  each  of  these  i  i 
months.  While  the  majority  of  the  sup¬ 
ply  plants  and  units  associated  with  the 
market  are  making  their  milk  available  , 
for  use  in  the  fluid  market  during  all 
months  of  the  year,  a  small  group  of  'up-  ] 
ply  plants  and  units  are  not  participat-  : 
ing  in  this  necessary  function. 
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The  shipping  requirement  of  10  per¬ 
cent  during  all  the  months  January- 
July  should  be  adequate  to  encourage 
supply  plants  to  serve  fluid  milk  outlets 
on  a  continuing  basis.  The  proposed 
higher  shipping  requirement  of  20  per¬ 
cent  during  the  months  January-March 
and  July  might  encourage  the  uneco¬ 
nomic  movement  of  milk  to  distributing 
plants  merely  for  the  purpose  of  meeting 
the  supply  plant  pooling  requirements. 
If  situations  should  arise  where  addi¬ 
tional  milk  supplies  are  needed  during 
any  of  these  seven  months,  the  Director 
of  the  Dairy  Division  is  given  authority 
by  this  decision  to  increase  the  shipping 
requirement  during  this  period  to  20  per¬ 
cent.  This  flexibility  in  requirements 
should  assure  that  adequate,  but  not  ex¬ 
cessive,  supplies  of  supply  plant  milk 
will  be  available  at  all  times  to  fulfill  the 
fluid  needs  of  the  market. 

During  the  months  January-July  any 
pool  supply  plant  that  does  not  meet  the 
10  percent  shipping  requirement  should 
not  be  a  pool  plant  in  that  month  and 
in  all  remaining  months  of  the  period 
that  it  does  not  meet  the  10  percent  ship¬ 
ping  requirement.  It  is  not  necessary  to 
require  a  supply  plant  which  fails  to 
qualify  during  one  of  these  7  months 
to  meet  the  higher  30  percent  shipping 
requirement.  The  30  percent  requirement 
is  to  assure  that  any  supply  plant  coming 
on  the  market  during  these  7  -iionths 
which  was  not  a  pool  plant  during  the 
previous  fall  is  substantially  associated 
with  this  market  before  it  can  share  in 
the  marketwide  pooling  of  producer 
returns. 

Unit  pooling  of  supply  plants.  Any 
proprietary  handler  that  operates  a  pool 
distributing  plant  and  qualifies  two  or 
more  of  its  supply  plants  on  the  unit 
basis  should  be  required  to  receive  bulk 
fluid  milk  products  (except  filled  milk) 
at  its  pool  distributing  plant  during  the 
January-July  period  only  from  pool 
supply  plants  in  its  own  unit  system  un¬ 
less  the  total  shipments  from  the  unit  to 
the  handler’s  pool  distributing  plant  dur¬ 
ing  the  month  amount  to  at  least  30 
percent  of  the  total  receipts  at  the  supply 
plants  in  the  unit.  If  the  handler  does 
receive  fluid  milk  products  at  his  pool 
distributing  plant  from  pool  supply 
plants  outside  his  unit  under  the  condi¬ 
tions  specified  above,  then  the  handler’s 
unit  would  be  disqualified  and  the  pool 
status  of  each  plant  in  the  unit  would  be 
determined  separately. 

Some  pool  distributing  plant  handlers 
qualify  several  supply  plants  on  a  unit 
basis.  During  the  7  months  each  year 
of  automatic  pool  plant  status  these 
handlers  purchase  milk  from  pool  supply 
plants  outside  their  unit  system  for  use 
at  their  distributing  plants  even  though 
they  have  milk  available  in  their  own 
units.  To  assure  this  milk  in  the  unit 
system  is  made  available  for  use  in  the 
fluid  market  at  all  times,  the  unit  should 
be  dissolved  if,  during  any  of  the  months 
January-July,  the  operator  of  a  pool 
distributing  plant  which  also  has  a  sup¬ 
ply  plant  unit  purchases  any  milk  from 
pool  supply  plants  of  others.  An  excep¬ 
tion  would  be  when  the  amoimt  shipped 


from  the  imit  is  equivalent  to  that  which 
qualifies  any  new  plant  that  first  becomes 
associated  with  the  market  during  these 
7  months. 

To  prevent  a  handler  from  circum¬ 
venting  these  requirements  by  establish¬ 
ing  two  separate  corporations,  one  for 
his  distributing  plant  and  the  other  for 
his  unit  of  supply  plants,  the  provisions 
should  specify  that  the  acts  of  any  per¬ 
son  who  is  an  affiliate  of,  or  who  con¬ 
trols  or  is  controlled  by,  a  handler  shall 
be  considered  as  having  been  performed 
by  the  handler. 

If  a  imit  is  dissolved  the  pooling  quali¬ 
fications  of  each  plant  within  the  unit 
would  be  determined  upon  the  basis  of 
its  individual  shipments.  This  would  rec¬ 
ognize  the  shipments  of  individual  plants 
within  the  imit  system  and  would  not 
disqualify  those  plants  within  the  unit 
which  have  shipped  sufficient  quantities 
of  fluid  milk  products  to  be  pool  plants. 

Two  Wisconsin  bargaining  coopera¬ 
tives  proposed  to  delete  the  unit  pooling 
provisions  entirely  or,  as  an  alternative, 
to  dissolve  the  unit  if  there  were  any 
change  in  the  number  of  plants  asso¬ 
ciated  with  the  miit  during  the  period 
August-January.  Unit  pooling  has  been 
found  practicable  in  this  market  since 
it  promotes  the  economic  movement  of 
milk  to  the  market.  Excessive  cost  to  the 
pool  in  the  form  of  location  credits  is 
avoided  by  unit  pooling  since  shipments 
of  milk  to  distributing  plants  from  dis¬ 
tant  plants  solely  for  the  purpose  of 
qualifying  such  plants  when  milk  of  the 
handler  is  available  at  nearer  plants 
are  made  unnecessary.  Thus,  the  pro¬ 
visions  for  unit  pooling  of  supply  plants 
should  be  retained. 

The  purpose  of  the  above  propasals 
was  to  limit  the  unit  pooling  privilege 
to  assure  that  each  unit  would  fulfill 
the  shipping  requirements  for  a  speci¬ 
fied  period  of  time.  'The  changes  adopted 
herein  with  respect  to  the  unit  pooling 
provisions  offer  reasonable  assurance 
that  units  of  supply  plants  will  fulfill 
their  obligations  to  supply  the  fluid 
market  when  milk  is  needed. 

Packaged  dispositions  from  supply 
plants.  In  determining  the  percentages 
set  forth  as  the  minimum  shipping  re¬ 
quirements,  the  receipts  of  milk  at  the 
supply  plant  would  be  reduced  by  the 
amount  of  any  packaged  fluid  milk 
products  (except  filled  milk)  processed 
and  packaged  in  the  plant  which  are 
both  disposed  of  on  routes  and  shipped 
to  nonpool  plants  for  distribution  out¬ 
side  the  marketing  area. 

The  dispositions  of  packaged  prod¬ 
ucts  described  above  should  be  de¬ 
ducted  from  the  plant’s  receipts  rather 
than  Included  in  its  qualifying  ship¬ 
ments  to  prevent  a  distributing  plant 
from  increasing  its  milk  supply  and 
qualifying  as  a  supply  plant.  Including 
such  shipments  in  qualifying  the  supply 
plant  would  reduce,  of  course,  the 
amount  of  the  remaining  receipts  at  the 
plant  that  must  be  available  for  fluid 
use  in  the  marketing  area. 

The  pooling  requirements  for  dis¬ 
tributing  plants  include  shipments  of 
packaged  fluid  milk  products  to  other 


plants  as  a  qualifying  disposition.  To 
afford  comparable  treatment  to  supply 
plants  such  shipments,  if  to  nonpool 
plants  for  distribution  outside  the  mar¬ 
keting  area,  should  be  deducted  from  the 
plant’s  receipts.  Any  shipment  of  pack¬ 
aged  fluid  milk  products  to  pool  plants, 
producer- handlers  or  to  partially  regu¬ 
lated  distributing  plants  for  distribution 
inside  the  marketing  area  should  count 
as  a  qualifying  shipment  as  at  present. 

A  pool  supply  plant  located  outside  the 
marketing  area  in  Marshfield,  Wis.,  dis¬ 
tributes  milk  on  routes  in  the  unregu¬ 
lated  portions  of  Marathon  and  Wood 
counties.  The  operator  of  this  plant 
testified  that  less  than  10  percent  of  his 
total  receipts  are  distributed  on  routes 
in  the  Marshfield  area.  His  plant  quali¬ 
fies  as  a  pool  plant  based  on  his  ship¬ 
ments  of  fluid  milk  products  to  a  dis¬ 
tributing  plant  located  in  Madison. 

The  route  sales  from  a  supply  plant 
should  be  deducted  from  the  total  re¬ 
ceipts  at  the  supply  plant  in  determin¬ 
ing  its  pool  plant  status  because  they 
represent  a  dependable  and  continuing 
market  for  a  portion  of  the  fluid  milk 
products  received  at  the  plant.  Permit¬ 
ting  this  handler  to  deduct  his  route 
sales  from  his  total  receipts  A^ill  dis¬ 
tinguish  thase  receipts  at  his  plant 
which  are  needed  for  his  out-of-area 
routes  and  those  which  are  continu¬ 
ously  available  for  shipment  to  meet  the 
fluid  milk  requirements  of  distributing 
plants.  This  will  allow  him  the  needed 
flexibility  to  continue  his  outside  route 
business  without  it  affecting  his  pool 
supply  plant  status  under  the  order. 

Shipments  of  bulk  fluid  milk  products 
from  supply  plants  to  nonpool  plants 
should  not  be  included  in  determining 
the  supply  plant  pooling  qualifications. 
Such  shipments  do  not  demonstrate  a 
supply  plant’s  association  with  this  mar¬ 
ket.  Generally,  they  are  made  on  an  op¬ 
portunity  basis  and  represent  supple¬ 
mental  fluid  milk  needs  of  other  markets. 
The  minimum  performance  requirements 
are  established  to  distinguish  between 
those  plants  substantially  engaged  in 
serving  the  fluid  needs  of  this  market 
and  those  plants  which  do  not  serve  this 
market.  This  is  essential  for  the  order 
to  aid  in  the  assurance  of  a  supply  of 
milk  for  the  market  and  to  provide  an 
equitable  sharing  of  the  burden  of  the 
reserve  milk  supply. 

Shipments  of  condensed  skim  iiiilk. 
The  product  pounds  of  condensed  skim 
milk  shipped  from  a  supply  plant  to  a 
distributing  plant  should  be  considered 
a  qualifying  shipment  to  the  extent  it  is 
reused  and  classified  as  Class  I  milk. 

The  order  presently  does  not  include 
the  shipments  of  condensed  skim  milk  as 
a  qualifying  shipment  since  such  con¬ 
densed  skim  milk  is  not  a  fluid  milk  prod¬ 
uct.  In  the  Assistant  Secretary’s  May  15, 
1968,  decision  he  .«tated  that  “Cla.ss  II 
milk  would  include  all  skim  milk  and 
butterfat  used  to  produce  any  product 
other  than  a  fluid  milk  product.  It  thus 
would  include  milk  ased  in  manufactured 


products  such  as  • 
condensed  milk  *  * 


evaporated  and 
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Condensed  skim  milk  is  used  to  fortify 
some  fluid  milk  products  to  make  them 
more  palatable.  Proponents  contended 
that  to  the  extent  such  condensed  skim 
milk  is  used  to  fortify  fluid  milk  products 
the  shipment  of  such  skim  milk  should 
count  toward  qualifying  the  shipping 
plant  as  a  pool  plant.  A  large  Wisconsin 
bargaining  cooperative  supported  this 
proposal;  however,  they  would  give  the 
supply  plant  credit  at  the  fluid  milk 
equivalent  for  such  shipments. 

Proponents’  representative  stated  that 
there  are  some  distributing  plants  that 
make  their  own  cottage  cheese  fa  Class 
II  disposition)  which  might  have  as 
much  as  25  percent  of  their  receipts 
utilized  as  Class  n  milk.  Presently,  if 
such  plant  purchased  fluid  skim  milk 
from  a  supply  plant  to  make  this  cottage 
cheese,  the  shipment  of  the  fluid  skim 
milk  would  be  considered  a  qualifying 
shipment.  Since  these  shipments  of  fluid 
skim  milk  for  Class  II  uses  are  included 
in  qualifying  the  supply  plant,  it  is 
equally  logical  to  also  include  shipments 
of  condensed  skim  milk  as  qualifying 
supply  plants,  especially  when  to  ^  a 
qualifying  sliipment  the  condensed  skim 
milk  must  be  used  in  a  fluid  milk  prod¬ 
uct  and  classified  as  Class  I  milk.  Fur¬ 
ther,  it  is  a  customary  practice  in  this 
market  to  use  condensed  skim  milk  in 
fortifying  fluid  milk  products. 

Only  the  product  pounds  of  cortdensed 
skim  milk  that  are  shipped  and  classified 
as  Class  I  milk  should  be  considered  in 
determining  a  supply  plant’s  pooling 
qualifications.  In  the  classification  pro- 
\isions  of  the  order,  only  the  actual 
pounds  of  nonfat  milk  added  to  a  fluid 
milk  product  are  classified  and  priced  as 
Class  I  milk.  The  difference  between  the 
actual  pounds  used  and  the  fluid  milk 
equivalent  is  classified  as  Class  II  milk. 

Authority  of  Director  of  Dairy  Divi¬ 
sion.  The  Director  of  the  Dairy  Division 
should  be  permitted  to  increase  or  de¬ 
crease  the  shipping  requirements  by  up 
to  10  percentage  points  during  any 
month  of  the  year.  The  present  provi¬ 
sions  specify  that  the  Director  may  alter 
these  requirements  only  for  the  months 
Augustr-December.  These  are  the  5 
months  that  supply  plants  must  qualify 
presently  if  they  are  to  achieve  auto¬ 
matic  pool  plant  status  during  the  next 
January-July  period.  Since  the  amend¬ 
ments  adopted  herein  w’ould  require 
some  shipping  requirement  each  month, 
the  authority  for  the  Director  of  the 
Dairy  Division  to  alter  the  shipping  re¬ 
quirements  should  be  extended  to  In¬ 
clude  all  months  of  the  year. 

Reload  operations.  The  requirements 
for  a  reload  operation  under  the  order 
that  may  qualify  as  a  pool  plant  should 
specify  that  it  be  a  building  with  ade¬ 
quate  facilities  for  cleansing  tank 
trucks  and  at  which  milk  is  transferred 
from  one  tank  truck  to  another  where 
it  Is  commingled  with  other  milk  for  re- 
shipment  to  another  plant.  Such  an  op¬ 
eration  would  be  considered  a  supply 
plant  and  subject  to  the  same  pool  plant 
requirements  as  supply  plants. 

Presently,  the  facility  at  which  pro¬ 
ducer  milk  is  transferred  from  one  tank 


truck  to  another  truck  is  considered  a 
supply  plant  under  the  order  and  the 
producer  milk  is  priced  at  that  location. 
In  some  instances  reloading  operations 
have  taken  place  at  one  producer’s  farm 
one  day  and  at  some  other  producer’s 
farm  another  day.  Under  such  circum¬ 
stances  the  market  administrator  Is 
placed  in  the  difficult  position  of  de¬ 
termining  the  proper  location  at  which 
to  verify  the  receipt  of  such  producer’s 
milk  or  to  price  the  milk.  Conceivably, 
during  the  same  delivery  period  the  milk 
might  be  subject  to  pricing  at  several 
locations. 

A  group  of  operating  cooperatives  pro¬ 
posed  that  the  definition  of  a  reload 
point  should  be  limited  to  a  building  de¬ 
signed  for  reloading  operations  and 
should  be  treated  under  the  order  as  a 
supply  plant.  Any  other  type  of  reload¬ 
ing  operation  would  not  be  a  pricing 
point  and  the  milk  would  be  priced  at 
the  pool  plant  where  the  milk  is  received. 

In  most  instances,  the  health  authori¬ 
ties  associated  with  the  Chicago  Re¬ 
gional  marketing  area  require  that  re¬ 
loading  operations  must  take  place 
inside  a  building  that  has  adequate  facil¬ 
ities  for  the  cleansing  of  tank  trucks. 

Amending  the  order  to  provide  that 
the  pool  supply  plant  definition  shall  in¬ 
clude  only  buildings  with  milk  handling 
facilities  will  result  in  more  equitable 
distribution  of  returns  to  producers  by 
establishing  a  fixed  point  at  which  their 
milk  is  priced.  Accordingly,  the  pool  sup¬ 
ply  plant  requirements  should  include  a 
building  with  adequate  facilities  for 
cleansing  tank  trucks  at  which  milk 
moved  from  the  farm  in  a  tank  truck  is 
transferred  and  commingled  in  another 
tank  truck  with  other  milk  for  reship¬ 
ment  to  another  plant. 

A  handler  who  operates  a  large  dis¬ 
tributing  plant  in  Milwaukee  favored 
defining  reload  points  under  the  order 
but  proposed  that  a  reload  point  not  be  a 
pricing  point.  He  stated  that  several 
nearby  orders  had  provisions  similar  to 
the  one  he  suggested.  Reload  operations 
in  this  market,  however,  serve  as  as¬ 
sembly  points  for  milk  supplies  received 
from  producers  that  are  reshipped  to 
other  plants.  Many  of  the  pool  supply 
plants  associated  with  this  market  are 
only  Grade  A  receiving  stations  and  thus 
serve  this  same  function.  All  pool  supply 
plants  seiwe  as  assembling  points  for 
milk  shipped  to  distributing  plants.  Since 
both  types  of  operations  serve  as  as¬ 
sembling  points,  they  should  receive 
equal  treatment  under  the  order.  Accord¬ 
ingly,  reload  operations,  as  defined  pre¬ 
viously,  should  meet  the  same  pooling 
requirements  as  pool  supply  plants  and 
be  considered  as  pricing  points. 

Miscellaneous.  A  question  arose  at  the 
hearing  whether  or  not  the  present  order 
precludes  the  operation,  as  a  separate 
plant,  of  supply  plant  facilities  which 
are  located  in  a  p>ool  distributing  plant. 
In  setting  forth  the  provisions  presently 
in  the  order  with  respect  to  distributing 
plants  and  supply  plants  it  was  intended 
that  all  of  the  land,  buildings  and  other 
facilities  which  constitute  a  single  oper¬ 
ating  unit  be  considered  part  of  the  dis¬ 


tributing  or  supply  plant.  The  only  ex¬ 
ception  is  that  portion  of  a  plant  which 
does  not  have  Grade  A  approval  for  the 
receiving,  processing  or  packaging  of 
fluid  milk  and  which  is  physically  sepa¬ 
rated  from  the  Grade  A  portion.  Thus, 
the  present  provisions  do  not  recognize 
as  a  separate  operation  supply  plant  fa¬ 
cilities  located  in  a  pool  distributing 
plant. 

The  group  of  operating  cooperatives 
also  proposed  that  in  the  pool  plant  and 
producer  milk  definitions  the  words  “re¬ 
ceived  by”  be  replaced  with  “physically 
received  in.”  They  stated  that  some 
handlei’s  are  associating  truck  loads  of 
milk  with  their  plants  by  unloading  only 
a  small  portion  of  it  at  their  plant  and 
imloading  the  remainder  at  another 
plant.  The  proposal  was  to  prevent  this 
type  of  receipt  to  assure  the  handler’s 
accountability  for  all  of  the  producer 
milk  in  the  tank  truck.  However,  there 
are  a  substantial  number  of  small  volume 
handlers  in  the  market  whose  dally  plant 
operations  amount  to  less  than  a  tank 
truckload  of  milk.  Consequently,  in  the 
interest  of  efficient  handling  of  the  milk 
supply  for  such  plants,  there  is  a  need  to 
accommodate  such  split-load  operations. 
Additional  findings  and  conclusions  on 
this  matter  are  incorporated  with  the 
proposed  revisions  of  the  producer  milk 
definition. 

4.  Producer  milk  definition.  The  provi¬ 
sions  for  the  diversion  of  producer  milk 
should  be  revised. 

Presently,  producer  milk  may  be  di¬ 
verted  from  a  pool  plant  to  a  nonpool 
plant  during  the  months  August-Decem- 
ber  to  the  extent  the  quantity  diverted 
does  not  exceed  the  quantity  of  such  pro¬ 
ducer’s  milk  received  at  the  pool  plant. 
During  the  remaining  months  of  the  year 
unlimited  diversions  are  permitted.  The 
pricing  of  the  first  6  days’  production 
that  is  diverted  each  month  Is  at  the  lo¬ 
cation  of  the  plant  from  which  diverted. 
All  milk  diverted  in  excess  of  6  days’  pro¬ 
duction  each  month  is  priced  at  the  lo¬ 
cation  of  the  plant  of  actual  receipt.  The 
order  does  not  allow  for  diversions  be¬ 
tween  pool  plants. 

There  were  niunerous  proposals  to 
amend  these  provisions.  One  group  of  co¬ 
operative  associations  would  reduce  al¬ 
lowable  diversions  to  nonpool  plants  each 
month  to  3  days  from  supply  plants  and 
8  days  from  distributing  plants.  This  pro¬ 
posal  was  opposed  by  a  cheesemaker’s 
association.  A  Wisconsin  bargaining  as¬ 
sociation  would  keep  the  present  diver¬ 
sion  provisions  and,  in  addition,  allow 
handlers  the  alternative  of  diverting,  on 
an  unlimited  basis,  the  milk  of  any  pro¬ 
ducer  to  the  extent  the  total  amount  di¬ 
verted  did  not  exceed  35  percent  of  the 
handler’s  total  pooled  receipts.  A  Rock¬ 
ford  based  cooperative  would  allow  co¬ 
operative  associations  to  establish,  for 
diversion  purposes,  a  diversion  qualifying 
unit.  Such  tmit,  on  a  12 -month  basis, 
would  be  permitted  to  divert  up  to  40  per¬ 
cent  of  the  milk  in  the  imit,  provided  that 
at  least  60  percent  of  the  milk  was  re¬ 
ceived  at  pool  distributing  plants.  In  ad¬ 
dition,  there  were  several  other  proposals 
to  allow  diversions  between  pool  plants. 
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Diverted  milk,  as  used  in  the  following 
findings  with  respect  to  this  issue,  means 
producer  milk  not  needed  at  a  pool  plant, 
and  instead  of  being  physically  received 
at  the  pool  plant,  is  hauled  directly  from 
the  farms  to  a  nonpool  plant.  Producer 
milk  associated  with  a  pool  plant  that  is 
moved  in  a  bulk  tank  truck  directly  from 
farms  to  another  pool  plant  will,  under 
certain  conditions  set  forth  below,  be 
considered  as  a  transfer  between  pool 
plants. 

Diversion  of  producer  milk.  The  diver¬ 
sion  privilege  is  primarily  intended  to 
obtain  efiBciency  in  the  marketing  of  the 
milk  not  needed  at  a  pool  plant.  Only 
milk  of  dairy  farmers  whose  status  as 
producers  is  established  and  which  is 
handled  in  such  a  manner  that  it  Is  avail¬ 
able  for  use  in  the  fluid  market,  if  needed 
at  any  time,  should  be  considered  as  pro¬ 
ducer  milk  when  it  Is  diverted. 

The  identification  of  a  dairy  farmer  as 
a  “producer”  under  the  order  is  estab¬ 
lished  primarily  on  the  basis  of  receipt 
of  his  Grade  A  milk  at  a  pool  plant.  More¬ 
over,  if  the  order  is  to  function  to  assure 
an  adequate  supply  of  milk  for  the  mar¬ 
ket,  it  is  necessary  that  each  producer’s 
milk  be  delivered  regularly  in  a  manner 
that  demonstrates  its  availability  at  any 
time  for  use  in  the  fluid  market.  A  prob¬ 
lem  in  formulating  appropriate  stand¬ 
ards  which  affect  performance  is  the  fact 
that  nonpool  manufacturing  plants  are 
the  outlets  for  about  one-half  of  the 
market's  reserve  milk  supply. 

Many  of  the  pool  plants  on  the  market 
do  not  have  manufacturing  facilities. 
Such  plants  include  both  distributing 
plants  and  supply  plants.  Some  of  the 
supply  plants  are  simply  receiving  sta¬ 
tions  or  reload  points  at  which  milk  is 
assembled  from  farms  for  transshipment 
to  distributing  plants. 

There  is  a  substantial  variation  in  the 
daily  fluid  milk  needs  of  individual  dis¬ 
tributing  plants.  Most  distributing  plants 
do  not  process  and  package  milk  on  Sun¬ 
days.  On  the  days  that  they  do  operate 
their  processing  and  packaging  schedule 
is  generally  varied  in  accordance  with 
their  sales  volumes.  The  daily  sales  vol¬ 
umes  of  distributing  plants  are  very  im- 
even  because  the  purchases  of  milk  by 
consumers  at  stores  tend  to  be  greater 
during  the  latter  part  of  the  week  and  the 
home  delivery  route  volume  is  greater 
on  Fridays  and  Saturdays  than  during 
the  remaining  weekdays.  The  operators 
of  distributing  plants  typically  associate 
a  sufficient  supply  of  milk  with  their 
operation  to  cover  their  requirements  on 
peak  bottling  days  during  the  period  of 
seasonally  low  production.  Consequently, 
there  are  substantial  quantities  of  milk 
produced  on  the  other  days  of  the  week 
during  the  short  production  season  as 
well  as  throughout  the  period  of  season¬ 
ally  high  production  that  is  moved  to 
plants  where  it  can  be  utilized  in  manu¬ 
factured  dairy  products.  In  many  in¬ 
stances  such  plants  are  nonpool  plants 
engaged  primarily  in  processing  manu¬ 
facturing  grade  milk. 

Virtually  all  of  the  milk  supply  for  the 
market  is  hauled  from  the  farm  to  plants 
in  bulk  tank  trucks.  On  days  when  the 


milk  is  not  needed  at  distributing  plants 
it  is  usually  more  economical  to  move 
the  milk  directly  from  the  farm  to  non¬ 
pool  manufacturing  plants  than  to  first 
assemble  it  at  pool  receiving  stations,  re¬ 
load  points  and  distributing  plants  for 
transshipment  to  such  manufacturing 
plants.  Because  of  this  circumstance  it 
would  not  be  appropriate  to  curtail  this 
practice  significantly  by  adopting  the 
proposal  which  would  limit  such  diver¬ 
sion  of  milk  to  manufacturing  plants  on 
only  three  days  per  month  from  supply 
plants  and  8  days  from  distributing 
plants. 

Some  modification  of  the  present  pro¬ 
vision  for  imlimited  diversion  during  7 
months  of  the  year  is  necessary,  never¬ 
theless,  to  assure  that  the  milk  pooled 
under  the  order  is  available  for  fluid 
uses  throughout  the  year.  The  manufac¬ 
turing  plants  which  handle  the  market’s 
reserve  supplies  have  the  capacity  to 
process  such  supplies  on  days  when  they 
are  at  peak  levels.  Consequently,  there  is 
an  incentive  to  utilize  such  plant  capacity 
on  a  continuing  basis.  Some  such  plants 
have  taken  the  initiative  to  associate 
former  manufacturing  milk  supplies  with 
pool  plants  by  obtaining  Gr^e  A  ap¬ 
proval  for  the  milk  of  their  producers. 
In  some  instances  such  milk  Is  picked  up 
at  the  farm  in  tank  trucks  which  carry 
manufacturing  grade  milk.  It  is  clear 
that  the  milk  of  such  Grade  A  producers 
is  not  handled  in  a  manner  which  makes 
it  available  for  fluid  use. 

To  assure  its  availability,  producer 
milk  delivered  in  bulk  tank  trucks  either 
to  a  pool  plant  or  diverted  to  a  non¬ 
pool  plant  must  be  commingled  on  the 
truck  only  with  milk  from  other  dairy 
farmers  that  is  in  compliance  with  the 
Grade  A  inspection  requirements  of  a 
duly  constituted  health  authority. 

In  addition  to  the  above  requirement, 
milk  of  a  producer  eligible  for  diversion 
to  a  nonpool  plant  should  be  received  at 
a  pool  plant  each  month  in  an  amount 
representing  not  less  than  4  days’  pro¬ 
duction.  These  two  requirements  will 
insure  that  milk  remains  qualified  for 
and  available  to  the  market.  Moreover, 
such  delivery  requirement  for  an  individ¬ 
ual  producer  complements  the  minimum 
10  percent  shipping  requirement  for  a 
pool  supply  plant. 

The  proposal  imder  which  both  propri¬ 
etary  handlers  and  cooperative  handlers 
could  divert  producer  receipts  on  a  per¬ 
centage  basis  should  be  adopted.  This 
would  be  in  addition  to  the  present  basis 
which  relates  allowable  diversions  to  the 
number  of  days  the  production  of  the  in¬ 
dividual  producer  is  received  at  a  pool 
plant. 

Specifically,  for  each  of  the  months 
August  through  December  a  coop>erative 
association  could  divert  to  nonpool 
plants  an  aggregate  quantity  not  exceed¬ 
ing  50  percent  of  the  milk  of  its  producer 
members  that  is  received  at  all  pool 
plants  during  the  month.  A  proprietary 
handler  could  divert  for  such  period  an 
aggregate  quantity  not  exceeding  50  per¬ 
cent  of  the  total  producer  milk  received 
at  all  his  pool  plants  during  the  month, 
exclusive  of  milk  of  producer  members 


of  a  cooperative  which  also  is  diverting 
milk  during  the  month. 

The  addition  of  the  percentage  basis 
for  diversions  will  add  needed  flexibility 
in  diversions  by  handlers  and  coopera¬ 
tives  in  the  market.  Such  provision  will 
assist  cooperatives  and  handlers  to 
achieve  maximum  usp  of  available  pro¬ 
ducer  milk  in  Class  I  through  economical 
handling  practices. 

The  need  to  divert  milk  varies  consid¬ 
erably  between  different  handlers.  Since 
January  through  July  are  generally  the 
months  of  greatest  need  for  diversion 
to  nonpool  plants,  it  is  appropriate 
to  allow  unlimited  diversions  during 
these  months,  except  with  respect  to  the 
requirements  set  forth  previously  to 
insure  that  milk  remains  qualified  for 
and  available  to  the  market. 

During  the  other  5  montlrs  an  addi¬ 
tional  basis  for  diversion  is  appropriate. 
For  those  handlers  desiring  to  divert  on  a 
percentage  basis,  the  percentage  allow¬ 
ance  should  be  higher  than  just  suflBcient 
to  handle  weekend  reserves  but  lower 
than  the  allowance  on  individual  pro¬ 
ducers.  Allowing  handlers  to  divert  a' 
quantity  of  milk  equivalent  to  50  percent 
of  their  receipts  at  pool  plants  will  enable 
about  one-third  of  the  milk  to  be  diverted 
each  month  during  the  5  months  of  rela¬ 
tively  short  production.  Any  higher  per¬ 
centage  than  this  would  not  assure  that 
on  peak  bottling  days  milk  would  be 
available  for  the  fluid  market.  If  the  per¬ 
centage  were  lower,  it  could  result  in 
forcing  the  vmeconomic  movement  of 
milk  to  a  pool  plant  necessitating  the 
transfer  of  the  milk  to  a  nonpool  plant. 

The  diversion  allowance  established 
herein  for  handlers  desiring  to  divert  on 
a  percentage  basis  yields  essentially  the 
same  diversion  allowance  as  the  proposed 
35  percent.  Increasing  the  percentage 
and  calculating  the  allowance  in  terms 
of  receipts  at  pool  plants  will  provide  that 
diversions  are  based  on  a  known  quan¬ 
tity  of  pooled  milk  each  month. 

The  changes  set  forth  above  in  the 
diversion  provisions  are  not  as  restrictive 
as  some  interested  parties  proposed  but 
perhaps  are  more  stringent  than  others 
desire.  However,  these  changes  shorild 
provide  the  needed  flexibility  in  the  han¬ 
dling  of  the  market’s  reserve  supplies. 

A  corporative  or  proprietary  handler 
diverting  milk  in  excess  of  the  percentage 
limit  would  be  required  to  designate  those 
producers  whose  milk  must  be  excluded 
from  the  pool.  If  the  .handler  falls  to 
designate  those  producers  whose  milk  is 
thus  ineligible,  making  it  infeasible  for 
the  market  administrator  to  determine 
which  milk  was  overdiverted,  all  milk 
diverted  to  nonpool  plants  by  such  han¬ 
dler  during  the  month  should  be  excluded 
as  producer  milk. 

All  producer  milk  diverted  should  be 
priced  at  the  location  of  the  plant  of 
actual  receipt.  ’The  present  provisions 
which  price  the  first  6  days’  production 
each  month  at  the  plant  from  which  it  is 
diverted  is  no  longer  appropriate  in  view 
of  the  provisions  adopted  herein  under 
which  handlers  and  cooperative  associa¬ 
tions  may  divert  to  nonpool  plants  a 
quantity  representing  50  percent  of  its 
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receipts  at  ix)ol  plants.  The  new  diversion 
provisions  permit  virtually  imlimited 
diversion  (except  that  4  days’  production 
each  month  must  be  delivered  to  a  pool 
plant)  of  the  milk  of  certain  groups  of 
their  producers.  Generally,  it  may  be 
expected  these  producers  will  be  located 
in  the  distant  zones.  Under  such  condi¬ 
tions,  it  is  no  longer  desirable  to  have  a 
portion  of  the  diverted  producer  milk 
priced  at  the  plant  from  which  diverted. 
None  of  this  diverted  milk  would  repre¬ 
sent  the  weekend  reserve  supplies  moved 
from  pool  distributing  plants. 

The  proposal  of  the  market  admin¬ 
istrator’s  office  to  require  handlers  who 
divert  milk  to  nonpool  plants  to  report 
additional  information  thereon  should 
be  adopted.  This  proposal  would  require 
the  diverting  handler  to  maintain  and 
submit  to  the  market  administrator’s 
office  a  summary  of  the  quantity  of  milk 
on  each  load  diverted  which  would  show 
the  date  the  milk  was  picked  up,  the 
name  and  amount  of  milk  received  at 
each  producer’s  farm  and  the  location 
of  the  nonpool  plant.  Presently,  the  mar¬ 
ket  administrator’s  office  mu.st  devote  a 
considerable  amount  of  time  verifying 
reports  on  diverted  milk. 

One  handler  presently  is  voluntarily 
submitting  the  additional  information. 
Clerical  verification  of  his  claimed 
diverted  milk  is  checked  in  the  market 
administrator’s  office  rather  than  in  the 
handler’s  plant.  This  results  in  a  sav¬ 
ings  in  administrative  costs. 

In  view  of  the  changes  made  by  this 
decision  with  respect  to  diverted  milk, 
the  additional  information  to  be  filed  by 
diverting  handlers  also  should  assist  the 
market  administrator  in  veiifying  han¬ 
dlers’  reports.  Such  information  will  aid 
him  in  determining  that  diverted  pro¬ 
ducer  milk  is  on  a  tank  truck  that  con¬ 
tains  only  Grade  A  milk  and  whether 
the  quantity  of  diverted  milk  exceeds  the 
limits  established  herein. 

For  these  reasons,  plus  the  savings  in 
administrative  costs,  this  order  should 
provide  for  the  reporting  of  this  addi¬ 
tional  information.  These  reports  should 
be  made  up  daily  and  submitted  to  the 
market  administrator  at  the  time  han¬ 
dlers  monthly  reports  are  filed,  which  is 
the  10th  day  of  the  following  month.  Any 
handler  failing  to  report  the  additional 
information  would  have  any  claimed 
diverted  milk  disallowed  as  such. 

Interhandler  transfers  of  producer 
milk.  A  proprietary  handler  operating  a 
pool  plant  should  be  the  handler  ac¬ 
countable  to  the  pool  on  producer  milk 
he  delivers  to  other  pool  plants.  Prior  to 
the  first  month  he  becomes  the  handler 
on  such  milk  he  must  notify  the  market 
administrator  in  waiting  of  his  intention 
in  this  regard  and  of  the  plants  at  which 
the  milk  will  be  received.  The  milk  would 
be  considered  a  transfer.  If  all  milk  on 
the  load  is  removed  at  the  plant  of  the 
transferee  handler  it  will  be  priced  at 
tlie  location  of  his  plant.  In  the  case  of  a 
split  load  .some  of  the  milk  must  be  re¬ 
ceived  at  the  transferor’s  plant  and  In 
such  situation  all  of  the  milk  would  be 
priced  at  the  transferor  handler’s  plant. 

For  example,  a  Milwaukee  handler 


who  receives  milk  from  about  50  pro¬ 
ducers  supplies  a  small  handler  with 
partial  loads  of  bulk  tank  milk.  The 
quantity  varies  between  7,000  and  9,000 
pounds  per  delivery  depending  upon  the 
day  of  the  week.  Since  this  small  han¬ 
dler’s  plant  is  located  between  the  50 
producers’  farms  and  his  Milwaukee 
plant,  it  will  be  more  economical  for 
the  Milwaukee  handler  to  deliver  the 
partial  load  of  milk  at  the  other  plant 
while  the  truck  is  on  its  way  to  his  Mil¬ 
waukee  plant.  Since  the  small  handler 
only  needs  part  of  the  load,  the  re¬ 
mainder  is  delivered  to  Milwaukee  and 
the  entire  load  would  be  priced  at  the 
Milwaukee  location.  This  provision  will 
assist  relatively  small  handlers  who  have 
essentially  Class  I  operations  but  do  not 
have  plant  capacity  to  handle  a  full  bulk 
tank  load  of  milk. 

Government  producer  exemption.  The 
producer  milk  definition  should  provide 
for  the  exemption  of  a  Government  in¬ 
stitution  which  has  its  milk  custom  pack¬ 
aged  at  a  pool  plant. 

One  handler  stated  that  he  receives 
about  4,000  pounds  of  milk  per  day  from 
a  State  prison  farm  which  he  proce.sses 
and  packages.  This  milk  is  then  returned 
to  the  State  prison  farm  for  consumption 
on  the  premises.  This  is  a  custom  bot¬ 
tling  type  operation  for  the  State  agency 
and  does  not  involve  the  sale  of  milk  in 
commerical  channels  in  competition 
with  other  proprietary  handlers  and 
producers. 

Under  the  present  order  provisions 
the  handler  receiving  the  milk  from  such 
an  institution  is  required  to  pay  the  in¬ 
stitution  at  least  as  much  as  the  mini¬ 
mum  order  blend  price  for  all  delivgies. 
The  milk  returned  to  the  institution  is 
accounted  for  by  the  handler  to  the  pool 
at  the  Class  I  price.  Thus,  the  hai^dler 
incurs  an  obligation  under  the  order  of 
the  difference  betw'cen  the  Cla.ss  I  and 
blend  price  on  the  milk  so  returned.  This 
order  obligation  customarily  is  passed  on 
to  the  institution  as  part  of  the  cost  of 
processing  the  milk. 

The  opportunity  should  be  provided  for 
complete  exemption  from  the  “producer” 
definition  and  pooling  provisions  of  the 
order  for  milk  produced  by  an  institution 
operated  under  public  authority.  As  a 
matter  of  public  policy,  the  operation  of 
a  dairy  farm  by  a  State  institution  for 
the  purpose  of  carrying  out  a  sovereign, 
public  function  of  the  State  need  not 
meet  interference  from  this  Federal  reg¬ 
ulation  designed  to  regularize  commer¬ 
cial  transactions.  It  Is  proposed,  there¬ 
fore,  that  governmental  bodies  which  op¬ 
erate  daii’y  farms  be  provided  the  option 
of  pooling,  as  a  producer,  their  entire  de¬ 
liveries  of  dairy  farm  production  to  a 
handler  or  having  such  milk  exempt  from 
the  order.  This  comports  with  the  intent 
of  the  present  order  provisions  which 
exempt  from  the  pooling  and  pricing 
provisions  a  distributing  plant  operated 
by  a  governmental  agency. 

The  alternative  of  complete  exemptioi^ 
of  a  dairy  farm  operated  by  a  Govern¬ 
ment  institution  must  be  accompanied  by 
appropriate  procedures  for  eliminating 
any  order  pricing  requirement  as  to  such 


operations.  Complete  exemption  would 
provide  that  any  milk  producer  in  excess 
of  such  institution’s  requirement  and 
retained  by  the  pool  handler  would  be 
paid  for  by  negotiation  betw'een  the  in¬ 
stitution  and  the  handler.  The  receiving 
handler  would  not  be  required  to  pay 
the  institution  the  minimum  blend  price 
for  such  milk  as  announced  under  the 
order. 

If  an  exemption  w’ere  taken  by  the  gov¬ 
ernmental  body,  the  effect  would  be  to 
eliminate  the  pooling  of  the  milk  re¬ 
tained  by  the  handler  as  W'ell  as  that 
returned  to  the  institution  for  consump¬ 
tion.  The  surplus  over  the  fluid  needs  of 
the  market  thus  would  not  be  increased 
by  any  excess  of  milk  produced  by  the 
institution  over  its  own  fluid  require¬ 
ments.  Milk  that  is  received,  processed 
and  returned  by  the  regulated  handler  to  ' 
the  institution  would  be  designated  “ex¬ 
empt  milk”  and  any  milk  retained  by  the 
handler  would  receive  credit  only  at  the 
Class  II  price.  Any  such  milk  allocated 
to  Class  I  by  the  handler  w'ould  be  sub¬ 
ject  to  an  equalization  payment  at  the 
difference  between  the  Class  I  and  Class 

11  prices. 

The  institution  may  at  times  purchase 
supplemental  supplies  of  packaged  fluid 
milk  products  from  pool  plants.  The  han¬ 
dler  selling  these  supplemental  supplies 
to  the  institution  would  include  such 
sales  with  other  disposition  of  fluid  milk  i 
products  w'hich  are  classified  and  priced 
as  Class  I  milk. 

Because  of  the  seasonal  aspects  of  milk 
production  the  alternative  of  complete  i 
exemption  should  apply  for  not  less  than 

12  consecutive  months.  If  a  governmental 
body  elects  the  exemption,  written  noti¬ 
fication  to  that  effect  should  be  given  to 
the  market  administrator,  and  to  the 
handler  to  which  it  delivers,  on  or  before 
the  last  day  of  the  first  month  for  which  , 
the  exemption  would  be  applicable. 

5.  Location  adjustments.  ’The  order 
should  be  amended  to  provide  for  three 
new  zones  within  the  present  Zone  I. 
Location  differentials  on  CHass  I  and  pro¬ 
ducer  milk  w’ould  be  applicable  beyond 
40  miles  from  the  city  hall  in  Chicago. 

To  retain  the  present  Class  I  prices 
beyond  70  miles  of  Chicago,  the  Class  I 
differential  applicable  at  Chicago,  Illi¬ 
nois,  should  be  increased  from  $1.20  to 
$1.26.  The  provisions  for  plus  differential 
zones  in  the  State  of  Indiana  should  be 
deleted. 

Zone  I,  for  which  no  location  adjust¬ 
ment  would  apply,  should  Include  the 
city  of  Chicago,  Ill.,  plus  the  territory 
wdthin  40  miles  of  the  CJhicago  city  hall. 
Zone  2,  in  which  an  adjustment  rate  of 
minus  2  cents  would  apply,  should  be  the 
territory  beyond  Zone  I  but  within  55 
miles  of  the  city  hall  in  Chicago.  Except 
with  respect  to  Zone  4,  each  additional 
10  miles  should  be  designated  another 
7  ne  with  the  minus  adjustment  rate 
increasing  2  cents  for  each  such  zone. 
Zone  4,  with  a  minus  6-cent  rate,  should 
be  that  territory  beyond  70  miles  but 
within  85  miles  of  the  city  hall  in  Chi-  , 
cago  plus  Milw'aukee  County,  Wis.,  and  | 
Winnebago  County,  Ill, 
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These  changes  would  increase  mini¬ 
mum  Class  I  prices  6  cents  in  Zone  I,  4 
cents  in  Zone  2  and  2  cents  in  Zone  3  but 
would  not  change  Class  I  prices  within 
the  remaining  zones.  Minimum  blend 
prices  to  producers  delivering  to  plants 
located  in  Zone  I,  Zone  2,  and  Zone  3 
would  be  Increased  an  equivalent 
amount. 

The  pre.sently  defined  Zone  I  consists 
of  all  territory  outside  the  State  of  Indi¬ 
ana  within  85  miles  of  the  city  hall  in 
Chicago  plus  Milwaukee  County,  Wis., 
and  Winnebago  County,  HI.  No  location 
adjustment  applies  in  such  zone.  Each 
area  outside  the  State  of  Indiana  within 
an  additional  15-mile  radius  from  Chi¬ 
cago  is  another  zone  with  the  minus  ad¬ 
justment  rate  of  two  cents  for  each  addi¬ 
tional  zone.  In  the  State  of  Indiana  the 
location  adjustment  rate  is  plus  2  cents 
for  each  15-mile  distance,  or  fraction 
thereof,  that  such  plant  is  from  the  city 
hall  in  Chicago. 

A  group  of  cooperative  associations 
proposed  changing  the  zoning  structure 
within  the  present  Zone  I  because  of  the 
additional  cost  involved  in  transporting 
milk  from  the  major  sources  of  supply 
in  Wisconsin  to  Chicago  handlers  as 
compared  to  Milwaukee  handlers.  An 
association  of  Chicago  milk  dealers  sup¬ 
ported  this  proposal. 

Several  cooperatives  whose  members 
deliver  their  milk  to  Milwaukee  handlers 
or  to  handlers  who  have  their  plants  lo¬ 
cated  in  the  more  distant  zones  under 
the  Cliicago  Regional  order  opposed  the 
proposal  on  the  ground  it  would  reduce 
returns  to  producers  who  deliver  milk  to 
plants  located  more  than  70  miles  from 
Chicago. 

A  cooperative  association  whose  mem¬ 
bers  supply  Rockford  handlers  also  op¬ 
posed  this  proposal  because  of  its  pos¬ 
sible  future  implications  with  respect  to 
the  price  alignment  between  the  Rock¬ 
ford  location  and  four  nearby  Federal 
order  markets.  The  representative  of  this 
cooperative  stated  that  the  present 
Class  I  price  in  the  Chicago  Regional 
market  at  Rockford  is  in  reasonable 
alignment  with  the  Central  and  South¬ 
ern  Illinois,  St.  Louis  and  Quad  Cities- 
Dubuque  markets.  All  these  markets  re¬ 
ceive  part  of  their  milk  from  producers 
located  in  northern  Illinois.  He  main¬ 
tained  that  if  Class  I  prices  are  raised  at 
Chicago,  then  at  some  future  date.  Class 
I  prices  in  these  four  other  markets 
might  have  to  be  increa.sed  to  retain 
their  price  relationship  with  Chicago.  If 
Class  I  prices  are  not  raised  accordingly 
at  Rockford,  then  its  Class  I  and  pro¬ 
ducer  prices  will  be  low  relative  to  such 
prices  in  these  four  competing  markets. 
This,  he  claimed,  would  cause  Rockford 
handlers  to  lose  their  supply  of  milk  to 
these  other  markets. 

The  proposed  changes  would  cause  a 
one-cent  reduction  in  the  blend  price  of 
all  producers  about  once  every  6  months. 
This  reduction  in  pool  value  results  from 
the  difference  in  the  total  Class  I  lo«a-' 
tion  differential  value  and  the  total  pro¬ 
ducer  location  differential  value. 

The  location  differentials  are  estab¬ 
lished  herein  to  achieve  uniform  prices 


to  all  handlers  f.o.b.  the  market  for  milk 
which  is  received  from  producers  at 
plants  outlying  from  the  principal  con¬ 
sumption  area  by  taking  account  of  rela¬ 
tive  costs  of  supplying  milk  from  vary¬ 
ing  distances.  To  achieve  uniform  prices 
for  handlers  and  producers  in  similar 
circumstances,  it  is  necessary  to  apply 
the  location  differentials  to  both  the 
Class  I  price  and  the  blend  price. 

More  than  50  percent  of  the  total  popu¬ 
lation  in  the  Chicago  Regional  marketing 
area  is  located  in  metropolitan  Chicago 
and  its  suburbs,  most  of  which  are  within 
40  miles  of  the  city  hall  in  Chicago.  This 
is  the  portion  of  the  marketing  area  that 
is  located  the  greatest  distance  from  the 
Wisconsin  supply  area.  More  than  80 
percent  of  the  milk  needed  to  supply 
metropolitan  Chicago  is  received  through 
a  system  of  country  supply  plants,  most 
of  w’hich  are  located  in  Wisconsin.  The 
road  systems  in  northern  Illinois  and 
Wisconsin  are  such  that  a  substantial 
quantity  of  this  milk  passes  near  the  city 
of  Milwaukee,  Wis.,  on  its  way  to  Chicago 
plants. 

Tlie  May  15,  1968,  decision  established 
the  present  zone  structure  under  the 
order.  That  decision  found  that  handlers 
operating  plants  in  Chicago,  Milwaukee, 
and  Rockford  have  extensive  overlapping 
distribution  in  the  portion  of  the  mar¬ 
keting  area  intervening  these  three  cities. 
Even  though  handlers  operating  plants 
in  these  three  cities  have  overlapping 
distribution,  the  actual  cost  of  moving 
milk  to  Chicago  handlers  is  higher  than 
to  handlers  located  in  these  two  other 
cities. 

The  average  of  the  rates  from  30  sup¬ 
ply  plant  locations  by  one  trucker  for 
delivering  milk  to  Milwaukee  is  6  cents 
less  than  the  average  rate  to  Chicago. 
Since  the  receiving  handler  pays  the  cost 
of  hauling  milk  from  supply  plants,  the 
cost  of  supply  plant  milk  to  Chicago  han¬ 
dlers  is  6  cents  more  than  the  cost  to 
Milwaukee  handlers. 

The  cost  of  hauling  milk  from  the  farm 
to  the  plant  of  first  receipt  is  generally 
paid  by  the  producer.  In  areas  where 
Chicago  and  Milwaukee  handlers  ai’e 
procuidng  milk  from  producers  the  net 
farm  price  will  be  practically  the  same. 
If  it  cost  6  cents  more  to  haul  the  milk 
to  Chicago  than  to  Milwaukee,  the 
Chicago  handler  must  pay  the  extra  6 
cents  or  the  producers  will  have  their 
milk  delivered  to  Milwaukee  handlers. 
Whether  a  Chicago  handler  purchases  his 
milk  from  Wisconsin  producers  or  from 
supply  plants  his  costs  will  be  6  cents 
greater  than  a  Milwaukee  handler.  Thus, 
a  nearby  Illinois  producer  delivering  his 
milk  to  a  Chicago  handler  can  negotiate 
a  6-cent  higher  price  at  his  farm  than  a 
Wisconsin  producer  delivering  his  milk 
to  a  Milwaukee  handler  or  to  a  Chicago 
handler.  The  cost  of  the  milk  to  the 
Chicago  handler  will  be  the  same  whether 
it  comes  from  an  Illinois  producer  or  a 
Wisconsin  producer. 

Handlers  operating  plants  in  the  newly 
defined  Zones  1  through  3  presently 
are  paying  the  extra  amounts  here  estab¬ 
lished  for  the  nearby  zones  and  pro¬ 
ducers  delivering  to  these  plants  are  now 
receiving  the  correspondingly  higher 


blend  prices.  This  decision  does  not  in¬ 
crease  total  costs  to  handlers  or  result  in 
any  appreciable  increase  in  returns  to 
nearby  producers  but  only  makes  pay¬ 
ments  more  unifonn  in  the  near-in  zones. 
To  retain  the  same  Class  I  prices  and  the 
same  general  level  of  producer  prices  in 
all  zones  it  is  appropriate,  in  changing 
the  location  of  price  announcement,  to 
increase  the  Class  I  and  blend  prices  at 
plants  located  in  the  recommended  Zone 
1  by  6  cents,  in  Zone  2  by  4  cents  and  in 
Zone  3  by  2  cents.  Consequently,  tlie 
Class  I  and  blend  prices  as  announced 
would  be  6  cents  higher  than  on  the 
present  basis.  Beyond  70  miles  such  prices 
would  be  subject  to  a  correspondingly 
higher  location  adjustment  so  that  the 
price  level  applicable  in  those  parts  of  the 
milkshed  where  the  major  portion  of  the 
milk  is  produced  would  remain 
unchanged. 

As  earlier  hidicated,  the  location 
differential  structure  in  the  Chicago 
Regional  market  refiects  differences  in 
the  cost  of  transporting  milk  to  Chicago 
from  one  supply  plant  as  compared  to 
another.  This  difference  in  costs  is  re¬ 
flected  in  the  2-cent  allowance  for  each 
15  miles.  Projecting  these  costs  to  the 
newly  defined  zones.  Class  I  and  producer 
prices  in  the  new  Zone  2  should  be  2 
cents  less  than  in  the  new  Zone  I  while 
in  the  new  Zone  3  the  prices  would  be  4 
cents  lower.  The  minus  adjustment  rate 
shouid  increase  2  cents  for  each  addi¬ 
tional  zone. 

The  representative  of  the  Rockford  co¬ 
operative  proposed  at  the  hearing  that 
all  of  northern  Illinois  should  be  in  Zone 
I.  He  stated  that  milk  supplies  in  the 
northwest  counties  of  Illinois  are  being 
attracted  to  other  Federal  order  markets 
because  of  higher  blend  prices.  Most  pro¬ 
ducer  members  of  this  cooperative  supply 
milk  to  Chicago  Regional  pool  distribut¬ 
ing  plants  in  Rockford  and  Freeport,  Ill. 

There  are  several  pool  supply  plants 
in  southwestern  Wisconsin  at  which 
prices  will  be  16  cents  or  more  below  the 
city  of  Chicago.  These  plants  are  located 
close  enough  to  pool  distributing  plants 
in  the  Rockford  area  that  they  can  sup¬ 
ply  milk  to  the  latter  plants  at  prices 
below  the  f.o.b.  Chicago  price.  Also,  the 
Rockford  cooperative  divei*ts  its  reserve 
milk  supplies  to  a  manufacturing  plant 
located  in  an  area  of  heavy  milk  pro¬ 
duction  in  Jo  Eiaviess  County,  HI.  The 
inclusion  of  all  northwestern  Hlinois  in 
the  newly  defined  Zone  I  undoubtedly 
would  encourage  producers  in  the  vicinity 
of  this  manufacturing  plant  to  deliver 
their  milk  to  it  rather  than  pay  the  extra 
hauling  costs  to  have  the  milk  delivered 
to  distributing  plants  where  it  could  be 
used  in  fluid  outlets.  Thus,  it  is  appro¬ 
priate  to  have  northwestern  Illinois 
fitted  into  the  schedule  of  location 
differentials. 

Class  I  and  producer  blend  prices  in 
the  Illinois  counties  of  Carroll,  Jo 
Daviess,  and  Stephenson  imder  the  Chi¬ 
cago  Regional  order  presently  are  about 
equal  to  the  prices  under  the  Central  and 
Southern  Hlinois,  St.  Louis,  and  Quad 
Cities-Dubuque  orders  in  these  counties. 
The  competitive  price  relationships  are 
such  that  the  present  price  levels  under 
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the  Chicago  Regional  order  in  these 
counties  should  be  maintained. 

Proponent  proposing  to  include  all  of 
northern  Illinois  in  Zone  I  stated  that 
there  is  no  reason  to  have  prices  in  Free¬ 
port  (Stephenson  County)  4  cents  lower 
than  the  prices  in  Rockford  (Win¬ 
nebago  Coimty).  Freeport  is  west  of 
Rockford  and  about  30  miles  closer  to 
the  milk  supplies  in  northwestern  Illi¬ 
nois.  At  the  transportation  rate  used  In 
this  order  of  2  cents  per  15  miles,  prices 
in  Freeport  should  be  4  cents  less  than 
in  Rockford.  Thus,  the  4-cent  difference 
in  prices  due  to  zoning  accurately  reflects 
the  additional  cost  of  transporting  milk 
from  northwestern  Illinois  farms  to 
Rockford  as  compared  to  Freeport  and 
no  change  in  this  relationship  should  be 
made  on  the  basis  of  this  record. 

The  provisions  for  plus  location  ad¬ 
justments  in  the  State  of  Indiana  should 
be  deleted  from  the  order.  Those  provi¬ 
sions  were  incorporated  at  the  time  the 
order  included  Northwestern  Indiana  as 
part  of  the  marketing  area.  On  Janu¬ 
ary  1,  1969,  the  Indiana  portion  of  the 
Chicago  R^ional  marketing  area  was 
deleted  and  added  to  the  Indiana  mar¬ 
keting  area.  Since  that  time  the  plus 
location  adjustments  have  not  been  ap¬ 
plicable  at  any  pool  plant.  It  would  be 
inappropriate  to  establish  a  higher  price 
at  a  pool  plant  located  far  outside  the 
city  of  Chicago  that  might  distribute 
milk  in  the  city  than  is  paid  by  handlers 
who  operate  plants  within  the  city.  Thus, 
these  provisions  are  not  needed  in  the 
order  and  should  be  removed. 

Two  Wisconsin  based  bargaining  coop¬ 
eratives  proposed  adopting  three  large 
zones  that  would  encompass  all  the  terri¬ 
tory  within  220  miles  of  Chicago.  Zone  1 
would  Include  the  territory  within  100 
miles  of  Chicago,  Zone  2  would  include 
the  territory  100-160  miles  from  Chicago 
and  Zone  3,  160-220  miles  from  Chicago. 
The  Class  I  price  in  Zone  2  would  be  8 
cents  higher  than  the  Zone  3  price  and  in 
Zone  1  it  would  be  12  cents  higher. 

The  monthly  blend  price  would  be  an¬ 
nounced  for  Zone  3.  Monthly  blend  prices 
in  Zone  1  would  be  the  Zone  3  blend  price 
plus  an  amormt  determined  by  multiply¬ 
ing  the  percentage  of  producer  milk 
utilized  in  Class  I  in  Zone  1  by  12  cents. 
The  monthly  blend  prices  in  Zone  2  would 
be  computed  in  the  same  manner  except 
the  percentage  Class  I  utilization  in  Zone 
2  would  be  multiplied  by  8  cents. 

This  proposal  was  not  supported  by  any 
other  Interested  party.  The  group  of  co¬ 
operative  associations  who  were  propo¬ 
nents  of  dividing  present  Zone  1  into  four 
zones  and  a  handler  located  in  Mil¬ 
waukee,  Wis.,  opposed  this  proposal. 

It  is  not  feasible  in  a  market  as  large 
as  this  one  where  nearly  80  percent  of 
its  milk  supply  Is  received  at  supply 
plants  to  have  location  differentials 
which  do  not  reflect  varying  transporta¬ 
tion  costs  on  a  more  refined  basis.  F^xr- 
ther,  the  proposal  would  not  contribute 
to  the  orderly  marketing  of  milk  as  it 
would  give  some  handlers  an  advantage 
over  their  competitors  due  to  their 
source  of  supply  and  relative  location 
to  Chicago. 


A  12-cent  spi’ead  in  the  price  of  Class  I 
milk  would  be  established  between 
Chicago  city  plants  and  supply  plants 
located  anywhere  between  160-220  miles 
from  Chicago.  Under  the  present  zoning 
structure,  which  fairly  accurately  reflects 
the  variable  costs  of  hauling  milk,  the 
price  spread  is  12  cents  at  160  miles  and 
18  cents  at  220  miles.  A  Chicago  city 
handler  buying  milk  from  supply  plants 
luider  the  present  location  differential 
structure  has  no  economic  incentive  in¬ 
sofar  as  location  adjustments  are  con¬ 
cerned  to  buy  milk  from  plants  located 
160  as  compared  to  plants  220  miles 
from  Chicago.  Under  the  proposed  zon¬ 
ing  structure  the  Chicago  handler  would 
have  an  incentive  to  purchase  his  milk 
from  the  plant  located  160  miles,  since 
he  would  receive  only  a  12-cent  locjation 
differential  credit  regardless  of  the  sup¬ 
ply  plant’s  location  in  the  160-220-mile 
zone. 

The  prices  received  by  neighboring 
producers  could  vary  up  to  8  cents  per 
hundredweight  depending  upon  the  zone 
location  of  the  plant  to  which  they  de¬ 
liver  milk.  Between  Zones  2  and  3  an 
8-cent  spread  in  Class  I  prices  would 
occur.  Fond  du  Lac,  Wis.,  is  just  under 
160  miles  from  Chicago  and  thus  would 
be  in  Zone  2.  Oshkosh,  Wis.,  about  20 
miles  north  of  Fond  du  Lac,  is  just  over 
160  miles  from  Chicago  and  thus  would 
be  in  Zone  3.  Neighboring  producers  lo¬ 
cated  equidistant  from  these  two  cities 
would  have  the  same  hauling  costs  if  one 
producer  delivered  his  milk  to  Fond  du 
Lac  while  the  other  delivered  to  Oshkosh. 
Presently,  the  producer  delivering  to 
Fond  du  Lac  receives  2  cents  more  for 
his  milk  because  Fond  du  Lac  is  in  a 
higher  priced  zone.  Under  the  proposal 
this  difference  in  prices  probably  would 
increase  to  around  5-7  cents.  Differences 
in  net  farm  prices  of  this  magnitude 
could  cause  dissatisfaction  among  pro- 
ducsers  and  lead  to  disorderly  marketing 
conditions.  Also,  since  the  plant  at  Fond 
du  Lac  is  a  supply  plant  and  at  Oshkosh 
it  is  a  distributing  plant,  this  could  cause 
a  distortion  in  the  allocation  of  milk 
supplies  since  producers  would  have  an 
incentive  to  deliver  to  the  supply  plant 
rather  than  the  distributing  plant. 

There  are  no  distributing  plants  lo¬ 
cated  in  Fond  du  Lac.  'The  nearest  dis¬ 
tributing  plants  to  Fond  du  Lac  are 
located  in  Oshkosh  and  in  Waupun.  Both 
of  these  plants  are  about  20  miles  from 
Fond  du  Lac.  However,  Oshkosh  would 
be  in  proposed  Zone  3  and  Waupun 
would  be  in  Zone  2.  'The  Waupun  han¬ 
dler  would  have  an  8-cent  higher  Clriss  I 
price  than  the  Oshkosh  handler.  This 
would  give  the  Oshkosh  handler  a  price 
advantage  of  nearly  one-fourth  cent  per 
quart  in  competing  for  sales  in  Fond  du 
Lac. 

Since  this  proposal  would  not  contrib¬ 
ute  to  the  orderly  marketing  of  milk  and 
would  not  assure  xmifonn  prices  to  pro¬ 
ducers  and  handlers,  it  should  not  be 
incorporated  into  the  order.  Accordingly, 
it  is  denied. 

6.  Class  II  milk  price.  No  change 
should  be  made  in  the  computation  of 
the  monthly  Class  n  milk  price. 


The  Class  II  price  is  the  basic  formula 
price  for  the  month.  Such  basic  formula 
price  is  the  average  of  prices  paid  for 
manufacturing  grade  milk  at  plants  in 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  adjusted  to  a  3.5  per¬ 
cent  butterfat  basis  by  applying  a  but- 
terfat  differential  determined  by  multi¬ 
plying  the  Chicago  butter  price  by  0.12. 

The  reported  price,  commonly  called 
the  Minnesota-Wisconsin  price,  is  used 
in  many  Federal  order  markets  to  de¬ 
termine  the  value  of  milk  used  in  manu¬ 
facturing.  It  is  used  in  most  of  the  nearby 
markets  which  compete  with  Chicago 
Regional  handlers  for  the  Grade  A  milk 
supply  in  the  region,  namely  the  Iowa 
markets,  St.  Louis-Ozarks,  Central  and 
Southern  Illinois,  Michigan  Upper  Pe¬ 
ninsula,  Minneapolis-St.  Paul,  and 
Southeastern  Minnesota-Northern  Iowa. 

The  Minnesota-Wisconsin  price  was 
not  opposed  as  the  basic  formula  price 
for  pricing  Class  II  milk.  However,  two 
cooperatives  (Manitowoc  Milk  Producers 
Cooperative  and  Milwaukee  Cooperative 
Milk  Producers;  proposed  that  the  Class 
n  price  should  be  10  cents  more  than  the 
Minnesota-Wisconsin  price.  A  group  of 
operating  cooperatives,  on  the  other 
hand,  proposed,  at  the  hearing,  an  alter¬ 
native  formula  based  on  the  market  val¬ 
ues  of  butter  and  nonfat  dry  milk  which, 
if  it  were  lower  than  the  Minnesota-Wis- 
consin  price,  would  become  the  effective 
Class  n  price. 

Proponents  for  an  increase  in  the  Class 
II  price  urged  that  their  proposal  be 
adopted  to  discourage  handlers  from  as¬ 
sociating  additional  supplies  of  milk  with 
the  pool  for  manufacturing  uses. 

Some  manufacturing  plants  in  tlxe 
milkshed  are  currently  paying  their  bulk 
tank  producers  prices  which  exceed  the 
Class  II  price  under  the  order.  At  manu¬ 
facturing  plants  in  Wisconsin  prices  to 
bulk  tank  producers  average  about  20 
cents  per  hundredweight  above  prices 
paid  to  can  producers.  To  the  extent  that 
there  are  a  significant  number  of  can 
producers  at  manufacturing  plants  in 
the  area  it  can  be  expected  that  the  av¬ 
erage  of  the  prices  paid  at  all  manufac¬ 
turing  plants  will  be  slightly  below  the 
prices  paid  at  plants  receiving  milk  from 
only  bulk  tank  producers. 

This  may  now  be  significant  enough 
for  some  pool  manufacturing  plants  to 
seek  additional  milk  supplies.  However, 
as  the  trend  to  bulk  tank  handling 
progresses  this  disparity  in  prices  will 
continue  to  decline  since  more  than  one- 
half  of  the  manufacturing  milk  in  the 
area  is  now  handled  in  bulk  tanks. 

Proponents  for  an  alternative  Class  II 
price  formula  which  would  limit  such 
price  in  relation  to  the  market  value  of 
butter  and  nonfat  dry  milk  urged  that 
their  proposal  be  adopted  because  of  the 
cost  of  idle  capacity  in  their  manufac¬ 
turing  plants  when  their  milk  is  shipped 
to  distributing  plants. 

In  the  Assistant  Secretary’s  May  15, 
1968,  decision  (official  notice  of  wlilch 
has  previously  been  taken)  he  rejected  a 
similar  alternative  formula  which  could 
cause  the  effective  Class  n  price  to  be 
lower  than  the  Minnesota-Wisconsin 
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price.  That  formula  was  proposed  by  the 
same  group  of  operating  cooperatives. 
In  that  decision  he  found  that  In  view 
of  the  strong  demand  for  milk  to  be  used 
In  manufacturing  as  demonstrated  by 
the  prices  paid  for  ungraded  milk  and 
premliuns  paid  for  Grade  A  milk  there 
was  no  basis  for  concluding  that  a  Class 
II  price  as  much  as  16  cents  less  than 
the  Minnesota- Wisconsin  manufacturing 
milk  price  was  needed  to  assure  the 
orderly  marketing  of  smplus  Grade  A 
milk. 

The  findings  contained  in  that  deci¬ 
sion  are  equally  applicable  at  this  time. 
At  the  time  of  the  hearing,  the  alterna¬ 
tive  formula  would  have  jdelded  Class  II 
prices  about  15  cents  less  than  the 
Minnesota-Wisconsin  price.  At  the  same 
time  handlers  were  paying  prices  to  pro-' 
ducers  which  were  in  excess  of  the  Class 
I  prices  established  under  the  order. 
Prices  paid  for  manufacturing  grade  milk 
were  averaging  about  20  cents  per  hun¬ 
dredweight  more  than  they  were  a  year 
earlier.  No  new  reasons  were  given  at 
this  hearing  for  adopting  a  formula 
which  would  lower  the  Class  n  price 
relative  to  the  Minnesota-Wisconsin 
price.  Further,  proponents  offered  no 
testimony  to  indicate  that  conditions 
have  changed  since  the  May  15,  1968, 
decision  was  issued  with  respect  to  the 
Class  II  price  levels. 

The  Class  II  price  level  should  be  high 
enough  to  reflect  the  full  value  of  pro¬ 
ducer  milk  disposed  of  in  manufacturing 
uses  yet  not  exceed  the  level  at  which 
the  market’s  reserve  milk  can  be  moved 
to  manufacturing  outlets  in  an  orderly 
fashion.  Too  high  a  Class  II  price  will 
result  in  handlers’  unwillingness  to  ac¬ 
cept  quantities  of  milk  in  excess  of  their 
Class  I  needs.  Too  low  a  Class  n  price  on 
the  other  hand  will  encourage  handlers 
to  seek  milk  supplies  solely  for  the  pur¬ 
pose  of  converting  them  into  Class  II 
products. 

The  Minnesota- Wiscon-sin  price  ad¬ 
justed  to  a  3.5  percent  butterfat  content 
should  continue  to  be  the  Class  II  price. 
The  Minnesota-Wisconsin  price  series 
reflects  a  price  level  determined  by  com¬ 
petitive  conditions  which  are  affected 
by  demand  in  all  of  the  major  uses  of 
manufactured  dairy  products.  Further, 
it  reflects  the  supply  and  demand  of 
manufactured  dairy  product§^  within  a 
highly  coordinated  marketing  system 
which  is  national  in  scale.  Any  higher 
Class  II  price  may  cause  producers  under 
the  order  to  encoimter  difficulties  in 
marketing  reserve  supplies,  while  a  lower 
price  would  tend  to  encourage  manu¬ 
facturers  supply  plants  to  be  less  willing 
to  supply  fluid  milk  outlets. 

For  the  reasons  set  forth  above,  it 
would  not  be  appropriate  to  increase  or 
reduce  the  Class  II  price  under  this  order 
and,  accordingly,  those  proposals  are 
denied. 

7.  Seasonal  incentive  plan.  The  pro¬ 
posals  to  provide  a  plan  which  w’ould 
seasonally  adjust  the  blend  price  com¬ 
putations  under  the  order  should  be 
denied  on  the  basis  of  this  record. 

An  association  of  milk  dealers  in 
Chicago  and  a  handler  who  operates  a 
distributing  plant  located  in  Milwaukee 


proposed  a  seasonal  incentive  plan  of 
payments  to  producers  (commonly  re¬ 
ferred  to  as  “Louisville  plan”).  Although 
their  proposals  differed  in  details,  they 
both  would  have  the  same  effect,  a  wider 
seasonal  swing  in  prices  to  be  paid  to 
producers.  Proponents  maintained  that 
such  a  plan  is  necessary  in  the  Chicago 
Regional  market  to  encourage  producers 
to  even  out  the  seasonal  swings  in  milk 
production  and  to  align  blend  prices  to 
producers  under  the  Chicago  Regional 
order  with  nearby  markets  that  have 
Louisville  plans  and  which  compete  with 
Chicago  Regional  handlers  for  milk  sup¬ 
plies.  These  proposals  were  supported  by 
two  cooperative  associations  whose  mem¬ 
bers  are  located  generally  within  the 
direct  delivery  area  for  handlers  in 
Chicago  and  Milwaukee. 

A  group  of  operating  cooperatives,  a 
bargaining  cooperative  and  a  Wisconsin 
handler  opposed  the  adoption  of  a 
Louisville  plan.  Members  of  these  co¬ 
operatives  are  located  generally  in  the 
more  distant  areas  of  Wisconsin  where 
substantial  volumes  of  milk  are  pro¬ 
duced  for  manufacturing  purposes. 
Representatives  of  the  cooperatives  and 
handler  stated  that  such  a  plan  would 
cause  the  producer  prices  under  the 
order  to  be  lower  than  the  prices  paid 
for  manufacturing  grade  milk  in  the 
farther  out  zones  during  the  “take  out” 
months.  This  would  cause  pool  pro¬ 
ducers  to  switch  from  delivering  to  pool 
plants  to  delivering  their  milk  to  manu¬ 
facturing  plants  during  those  months. 

Louisville  or  seasonal  incentive  plans 
cause  the  blend  prices  computed  under 
the  order  to  vary  seasonally.  Money  is 
deducted  from  the  pool  fund  at  a  cer¬ 
tain  rate  per  100  pounds  of  producer  milk 
received  during  each  of  the  months  of 
seasonally  highest  production.  The  total 
amount  of  money  accumulated  from 
these  deductions  is  then  paid  to  pro¬ 
ducers  by  adding  a  certain  proportion 
of  the  total  deductions  to  the  producer 
settlement  fund  during  each  of  the 
months  of  seasonally  low'est  production. 
Through  this  adjustment  of  the  monthly 
blend  prices  producers  are  encouraged  to 
level  out  their  seasonal  milk  production 
pattern.  Such  plans  are  used  in  many 
Federal  order  markets. 

The  operation  of  Louisville  plans  does 
not  affect  the  obligations  of  handlers 
since  such  plans  do  not  alter  the  class 
prices  which  handlers  must  pay.  Thus, 
handlers  do  not  have  a  direct  monetary 
interest  in  the  operation  of  Louisville 
plans. 

Sufficient  milk  is  available  to  meet 
handlers’  needs  at  all  times  during  the 
year.  There  was  no  contention  that  any 
handler  has  been  short  of  milk  at  any 
time  since  the  promulgation  of  the 
Chicago  Regional  order. 

During  the  proposed  take  out  month 
of  June  1969  the  order  blend  prices  be¬ 
yond  Zone  8  would  have  been  lower  than 
the  prices  actually  paid  by  some  manu¬ 
facturing  plants  for  manufacturihg  grade 
milk.  Under  such  conditions  producers 
in  the  more  distant  territory  would  have 
had  an  incentive  to  shift  their  milk  de¬ 
liveries  to  nonpool  manufacturing  plants 
during  the  take  out  months  and  then  to 


shift  to  pool  plants  during  the  pay  back 
months.  In  this  circumstance  pool  han¬ 
dlers  in  this  distant  area  would  likely 
be  forced  to  pay  higher  than  order  prices 
to  be  assured  a  milk  supply  for  fluid  use 
during  the  period  of  peak  production. 
This  condition  should  not  be  encouraged. 

Proponents  stated  that  dairy  farmers 
in  southern  Wisconsin  and  iit  Illinois  sup¬ 
ply  milk  to  the  Indiana,  Central  Illinois, 
Southern  Illinois,  and  St.  Louis,  Mo., 
markets.  The  farms  of  these  dairy  farm¬ 
ers,  they  said,  are  generally  interspersed 
with  Chicago  Regional  producers.  Al¬ 
though  there  are  some  Chicago  Regional 
order  producers  with  farms  located 
among  those  of  producers  supplying 
these  other  markets,  nearly  80  percent 
of  the  milk  regulated  under  the  Chicago 
Regional  order  is  received  first  at  supply 
plants  in  Wisconsin.  Most  of  those  plants 
are  located  beyond  the  area  from  which 
these  other  markets  draw  milk  and  con¬ 
sequently  the  main  supplies  of  milk  are 
not  influenced  to  any  great  extent  by  the 
Louisville  plans. 

The  record  does  not  reveal  any  clear 
need  to  provide  an  incentive  for  more 
uniform  production  pattern  in  this  mar¬ 
ket  in  order  to  assure  an  adequate  sup¬ 
ply.  The  proposals  are  denied  at  this 
time. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
Interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto:  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determinations 
set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectu¬ 
ate  the  declared  policy  of  the  Act; 

(b)  'The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
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wholesome  milk,  and  be  in  the  public 
interest:  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
will  be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  market¬ 
ing  agreement  upon  which  a  hearing  has 
been  held. 

Recommended  Marketing  Agreement  and 
Order  Amending  the  Order 

The  recommended  marketing  agree¬ 
ment  is  not  included  In  this  decision  be¬ 
cause  the  regulatory  provisions  thereof 
would  be  the  same  as  those  contained 
in  the  order,  as  hereby  proposed  to  be 
amended.  The  following  order  amending 
the  order,  as  amended,  regulating  the 
handling  of  milk  in  the  Chicago  Re¬ 
gional  marketing  area  is  recommended 
as  the  detailed  and  appix)priate  means 
by  which  the  foregoing  conclusions  may 
be  carried  out: 

1.  Section  1030.6  is  revised  as  follows: 


§  1030.6  CIlirago  Regional  niarkeling 
area. 

“Chicago  Regional  marketing  area", 
hereinafter  called  the  “marketing  area” 
means  the  territory  within  the  bound¬ 
aries  of  the  following  places  including 
piers,  docks,  and  wharves  and  territory 
wholly  or  partly  within  such  boundaries 
occupied  by  government  (municipal. 
State,  or  Federal)  reservations,  instal¬ 
lations,  Institutions  or  other  similar 
establishments: 

(a)  In  the  State  of  Illinois : 

( 1 )  Tlie  counties  of : 


Boone. 

Carroll. 

Cook. 

De  Kalb. 

Du  Page. 

Jo  Daviess  (except 
the  city  of  East 
Dubuque) . 

Kane. 


Kendall. 

Lake. 

Lee. 

McHenry. 

Ogle. 

Stephenson. 

Will. 

Winnebago. 


(2)  In  Whiteside  County; 

(i)  The  townships  of: 


Caloma. 

Hahnaman. 

Hopkins. 

Hume. 


Jordan. 

Montmorency. 

Sterling. 

Tampico. 


(b)  [Reserved] 

(c)  In  the  State  of  Wisconsin; 

( 1 )  The  counties  of ; 


Adams. 

Brown. 

Calumet. 

Columbia. 

Crawford. 

Dane. 

Dodge. 

Pond  du  Lac. 

Forest. 

Grant. 

Green. 

Green  Lake. 

Iowa. 

Jefferson. 

Juneau. 

Kenosha. 

Kewaunee. 

La  Crosse. 

Lafayette. 

Langlade. 

Lincoln. 

Manitowoc. 

Marquette. 


Menominee. 

Milwaukee. 

Monroe. 

Oconto. 

Oneida. 

Outagamie. 

Ozaukee. 

Portage. 

Racine. 

Richland. 

Rock. 

Sauk. 

Shawano. 

Sheboygan. 

Vernon. 

Vilas. 

Walworth. 

Washington. 

Waukesha. 

Waupaca. 

Waushara. 

Winnebago. 


(2)  In  Etoor  County  the  city  of 
Sturgeon  Bay: 

(3)  In  Marathon  County: 

(i)  The  towns  of: 


Bergen. 

Berlin. 

Bevent. 

Easton. 

Elderon. 

FVanzen. 

Guenther. 

Harrison. 

Hewitt. 

Knowlton. 

KronenWetter. 

Maine. 


Marathon. 

Moslnee. 

Norrle. 

Plover. 

Reid. 

Rib  Mountain. 
Rlngle. 

Stettin. 

Texas. 

Wausau. 

Weston. 


(ii)  The  villages  of: 

Brokaw.  Marathon. 

Elderon.  Rothschild. 

Hatley. 

(iii)  The  cities  of: 

Moslnee.  Wausau. 

Schofield. 

(4)  In  Wood  County: 

(i)  The  towns  of: 

Cranmoor.  Rudolph. 

Grand  Rapids.  Saratoga. 

Port  Edwards.  Seneca. 

(ii)  The  villages  of: 

Blron,  Port  Edwards. 


(iii)  Tlie  cities  of : 

Nekoosa.  Wisconsin  Rapids. 


2.  Section  1030.11  is  revised  as  follows: 


§  1030.11  Pool  plant. 

“Pool  plant”  means  a  plant  at  which 
milk  is  received  from  dairy  farmers, 
a  building  with  adequate  facilities  for 
cleansing  tank  trucks  and  at  which  milk 
moved  from  the  farm  is  transferred  and 
commingled  in  another  tank  truck  with 
other  milk  for  further  shipment,  or  a 
plant  at  which  milk  is  processed  and 
packaged  or  manufactured,  which  plant 
or  building  is  described  in  paragraph 
(a),  (b),  or  (c)  of  this  section  (except  an 
other  order  plant  or  the  plant  of  a  pro¬ 
ducer-handler  or  an  exempt  distributing 
plant).  If  a  portion  of  the  plant  is  not 
approved  by  any  health  authority  for  the 
receiving,  processing,  or  packaging  of 
any  fluid  milk  product  for  Grade  A  dis¬ 
position  and  is  physically  separated  from 
the  Grade  A  portion,  such  imapproved 
portion  shall  not  be  considered  a  part  of 
the  pool  plant.  In  detennining  the  pool 
plant  qualifications  of  plants  pursuant  to 
this  section  on  milk  subject  to  the  con¬ 
ditions  specified  in  §  1030.13(h)  the  re¬ 
ceipts  and  disposition  of  the  plant  op¬ 
erated  by  the  transferor  handler  shall 
exclude  the  milk  described  in  §  1030.13 
(h)(3)  but  shall  include  the  milk  de¬ 
scribed  in  §  1030.13(h)(4). 

(a)  A  distributing  plant  from  which 
there  is  disposed  of  during  the  month  not 
less  than  the  percentages  set  forth  in 
subparagraphs  (2)  and  (3)  of  this  para¬ 
graph  of  the  receipts  specified  in  sub- 
paragraph  (1) .  Two  or  more  distributing 
plants  of  a  handler  shall  be  considered 
a  unit  for  the  purpose  of  subparagraph 

(3)  of  this  paragraph  in  any  month  if  Uie 
handler  operating  such  plants  has  filed 
a  written  request  with  the  market  ad¬ 
ministrator  prior  to  such  month  request¬ 
ing  that  they  be  considered  a  imit. 


( 1 )  The  total  Grade  A  fluid  milk  prod¬ 
ucts,  except  filled  milk,  received  during 
the  month  at  such  plant,  including  pro¬ 
ducer  milk  diverted  under  S  1030.16,  and 
milk  received  from  a  handler  pursuant 
to  §  1030.13(h) ,  but  excluding  receipts  of 
fluid  milk  products  in  exempt  milk  and 
from  other  pool  distributing  plants  and 
receipts  from  other  order  plants  and  un¬ 
regulated  supply  plants  which  are  as-  I 
signed  pursuant  to  §  1030.46(a)  (4)  (i)  I 

(а)  and  (ii)  and  the  corresponding  step 
of  §  1030.46(b). 

(2)  Not  less  than  10  percent  of  such 
receipts  is  disposed  of  from  such  plant 

in  the  marketing  area  in  the  form  of  . 
packaged  fluid  milk  products,  except  I 
filled  milk,  either  on  routes  or  moved  to  | 
other  plants  from  which  it  is  disposed  of  I 
in  the  marketing  area  on  routes.  Such  T 
disposition  is  to  be  exclusive  of  receipts  r 
of  packaged  fluid  milk  products  from  | 
other  pool  distributing  plants.  I 

(3)  Not  less  than  45  percent  of  such  I 
receipts  is  disposed  of  in  the  form  of 
packaged  fluid  milk  products,  except  | 
filled  milk,  either  on  routes  or  moved  to  | 
other  plants.  Such  di.sposition  is  to  be 
exclusive  of  receipts  of  packaged  fluid  ■ 
milk  products  from  other  pool  distribut¬ 
ing  plants. 

(b)  A  supply  plant,  or  a  building  with 
adequate  facilities  for  cleansing  tank 
trucks  and  at  which  milk  moved  from 
the  farm  in  a  tank  truck  is  transferred 
and  commingled  in  another  tank  truck 
with  other  milk  for  reshipment  to  an¬ 
other  plant,  from  which  the  quantity  of 
fluid  milk  products,  except  ^led  milk, 
moved  during  the  month  in  accordance 
with  subparagraphs  (1)  and  (2)  of  this 
paragraph  is  not  le.ss  than  the  percent¬ 
ages  specified  in  subparagraph  (4)  of 
this  paragraph  subject  to  subparagraphs  I 

(б) ,  (7)  and  (8)  of  this  paragraph  of  P 
the  volume  of  Grade  A  milk  received 
from  dairy  farmers  and  from  a  handler 
pursuant  to  §  1030.13(h)  at  such  plant  P 
or  building.  Including  producer  milk 
diverted  under  §  1030.16.  Such  receipts 
shall  be  reduced  by  the  disposition  of 
packaged  fluid  milk  products  described 

in  subparagraph  (3)  of  this  paragraph. 

(1)  Moved  as  fluid  milk  products  to: 

(1)  Pool  plants  pursuant  to  para¬ 
graph  (a)  of  this  section: 

(ii)  Plants  of  producer  handlers:  and 

(iii)  Partially  regulated  distributing 
plants  and  assigned  to  Class  I  milk  dis¬ 
posed  of  in  the  marketing  area  from 
such  plants  pursuant  to  §  1030.44fd)  (3) 

(i) : 

(2)  Moved  as  condensed  skim  milk  to 

pool  plants  pursuant  to  paragraph  (a)  of  j 
this  section  to  the  extent  it  is  used  in  a  j 
fluid  milk  product  (except  filled  milk)  ' 
and  is  classified  as  Class  I  milk  pursuant  ' 
to  §  1030.41(a) :  j 

(3)  The  receipts  of  Grade  A  milk  re-  I 

quired  to  be  included  pursuant  to  this  j 
paragraph  shall  be  reduced  by  the  ■ 
amoimt  of  packaged  fluid  milk  products  ! 
(except  filled  milk)  that  are  disposed  j 
of  from  such  plant  on  routes  or  moved 
to  a  nonpool  plant  from  which  they  are 
disposed  of  on  routes  outside  the  market¬ 
ing  area:  ' 

(4)  Such  percentages  shall  be  not  less 
than  40  percent  in  each  of  the  months  of  i 
September,  October,  and  November  and  j 
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30  percent  in  all  other  months,  except 
that  a  plant  which  is  a  pool  plant  pur¬ 
suant  to  this  paragraph  during  each  of 
the  months  of  August  through  December 
shall  be  a  pool  plant  for  each  of  the  fol¬ 
lowing  months  of  January  through  July 
if  such  percentage  each  month  is  main¬ 
tained  at  or  above  10  percent.  Any  plant 
that  was  a  pool  plant  during  each  of  the 
months  August  through  December  that 
does  not  meet  the  10  percent  requirement 
during  any  of  the  following  months  of 
January  through  July  shall  not  be  a  pool 
plant  in  that  month  and  in  all  of  the 
remaining  months  of  the  January 
through  July  period  that  it  does  not  meet 
the  10  percent  requirement; 

(5)  [Reserved] 

(6)  The  percentages  specified  in  sub- 
paragraph  (4)  of  this  paragraph  shall 
be  increased  or  decreased  by  up  to  10  per¬ 
centage  points  by  the  Director  of  the 
Dairy  Division  if  he  finds  such  revision  is 
necessary  to  obtain  needed  shipments  or 
to  prevent  uneconomic  shipments.  Before 
making  such  a  finding  the  Director  shall 
investigate  the  need  for  revision  either  on 
his  own  initiative  or  at  the  request  of  in¬ 
terested  persons  and  if  his  investigation 
shows  that  a  revision  might  be  appropri¬ 
ate  he  shall  issue  a  notice  stating  that 
revision  is  being  considered  and  inviting 
data,  views,  and  arguments  with  respect 
to  the  proposed  revision:  Provided,  That 
if  a  plant  which  would  not  otherwise 
qualify  as  a  pool  plant  during  the  month 
pursuant  to  subparagraph  (4)  of  this 
paragraph  would  qualify  as  a  pool  plant 
as  a  result  of  this  subparagraph,  such 
plant  shall  be  a  nonp>ool  plant  for  such 
month  upon  filing  by  the  operator  of  such 
plant  a  written  request  for  nonpool  status 
with  the  market  administrator: 

(7)  Two  or  more  plants  shall  be  con¬ 
sidered  a  unit  for  the  purpose  of  this 
paragraph  if  the  following  conditions 
are  met: 

(i)  The  plants  included  in  a  unit  are 
owned  or  fully  leased  and  operated  by 
the  handler  establishing  the  unit.  In  the 
case  of  plants  operated  by  cooperative 
associations  two  or  more  cooperative  as¬ 
sociations  may  establish  a  unit  of  desig¬ 
nated  plants  by  filing  with  the  market 
administi'ator  a  written  contractual 
agreement  obligating  each  plant  of  the 
unit  to  ship  milk  as  directed  by  such 
cooperatives ; 

( ii )  The  handler  or  cooperatives  estab¬ 
lishing  a  unit  notify  the  market  admin¬ 
istrator  in  writing  of  the  plants  to  be 
included  therein  prior  to  August  1  of 
each  year  and  no  additional  plants  shall 
be  added  to  the  unit  prior  to  August  1 
of  the  following  year; 

(iii)  The  notification  pursuant  to  sub¬ 
division  (ii)  of  this  subparagraph  shall 
list  the  plants  in  the  order  in  which  they 
shall  be  excluded  from  the  unit  if  the 
minimum  shipping  requirements  are  not 
met,  such  exclusion  to  be  in  sequence  be¬ 
ginning  with  the  first  plant  on  the  list 
and  continuing  until  the  remaining 
plants  as  a  imit  have  met  the  minimum 
requirements:  and 

<iv)  If  the  handler  establishing  a  unit 
operates  a  pool  distrlbuthig  plant  pur¬ 
suant  to  paragraph  (a)  of  this  section 


the  unit  shall  be  dissolved  in  any  of  the 
months  January  through  July  and  for 
all  remaining  months  of  that  period  if 
the  handler  receives  any  bulk  fluid  milk 
product  from  an  other  handler’s  pool 
supply  plant  unless  the  shipments  from 
the  unit  to  the  handler’s  pool  distributing 
plant(s)  during  the  month  amount  to  at 
least  30  percent  of  the  total  receipts  spec¬ 
ified  in  this  paragraph  at  all  of  the 
supply  plants  in  the  unit.  Upon  dissolu¬ 
tion  of  the  unit  the  pooling  qualifications 
as  set  forth  in  this  paragraph  of  each 
individual  plant  within  the  previous  unit 
shall  be  determined  ufHjn  the  basis  of 
its  shipments.  The  acts  of  any  person 
who  is  an  affiliate  of,  or  who  controls  or 
is  controlled  by,  a  handler  shall  be  con¬ 
sidered  as  having  been  perfonned  by  the 
handler: 

(8)  If  a  handler  notifies  the  market 
administrator  in  writing  that  a  plant  is 
unable  to  meet  the  requirements  set  forth 
herein  because  of  a  work  stoppage  due 
to  a  labor  dispute  between  employer  and 
employees,  the  market  administrator, 
up>on  verification  of  the  handler’s  claim, 
shall  not  include  the  i-eceipts  and  utiliza¬ 
tion  of  skim  milk  and  butterfat  at  such 
plant  for  those  days  from  the  date  of 
notification  through  the  last  day  of  the 
work  stoppage  in  determining  the  per¬ 
centage  of  skim  milk  and  butterfat 
shipped  pursuant  to  this  paragraph. 
When  the  work  stoppage  includes  an  en¬ 
tire  month,  the  plant  shall  be  considered 
to  have  met  the  minimum  percentage 
shippage  requirements  in  that  month  for 
pool  plant  status  pursuant  to  this  para¬ 
graph,  but  such  relief  shall  not  be 
granted  for  more  than  2  consecutive 
months. 

(c)  A  plant  which  is  operated  by  a 
cooperative  association  and  which  is  not 
a  pool  plant  pursuant  to  paragraph  (a) 
or  <b)  of  this  section  shall  be  a  pool 
plant  if  at  least  50  percent  of  the  Grade 
A  milk  of  producers  of  such  cooperative 
association  is  received  at  pool  distribut¬ 
ing  plants  of  other  handlers  during  the 
month  and  written  application  for  pool 
plant  status  is  filed  with  the  market  ad¬ 
ministrator  on  or  before  the  first  day  of 
such  month. 

(3)  In  §  1030.13  a  new  paragraph  <h) 
Is  added  as  follow’s : 

§  1030.1.3  lluiiilbr. 

*  *  »  # 

(h)  Any  person  who  is  a  handler  pur¬ 
suant  to  paragraph  (a)  of  this  section 
may  be  the  handler  on  producer  milk 
delivered  to  pool  plants  of  other  han¬ 
dlers,  subject  to  the  following  conditions: 

(1)  Prior  to  the  first  month  he  be¬ 
comes  the  handler  pursuant  to  this  para¬ 
graph  such  handler  shall  notify  the 
market  administrator  in  writing  of  his 
election  to  do  so  and  he  shall  provide 
the  name  and  address  of  each  transferee 
pool  plant  receiving  the  milk  that  is  sub¬ 
ject  to  the  conditions  of  this  paragraph. 

(2)  All  of  the  producer  milk  on  which 
he  is  the  handler  pursuant  to  this  para¬ 
graph  shall  be  considered  a  transfer  from 
such  handler’s  pool  plant  to  another  pool 
plant  for  the  purposes  of  cla.ssification 
pursuant  to  §§  1030.40  through  1030.46: 


(3)  If  an  entire  tank  truck  load  of 
milk  is  delivered  to  the  pool  plant  of  an¬ 
other  handler,  it  shall  be  considered  a 
receipt  by  the  transferor  handler  imr- 
suant  to  this  paragraph  for  pricing  pur¬ 
poses  pursuant  to  §§  1030.50  through 
1030.53  and  1030.70  through  1030.86  at 
the  location  of  the  transferee  plant:  and 

(4>  If  less  than  an  entire  tank  truck 
load  of  milk  is  delivered  to  the  pool  plant 
of  another  handler,  a  portion  of  the  milk 
on  the  tank  truck  load  must  be  physi¬ 
cally  received  at  the  transferor  handler’s 
pool  plant.  Such  split  load  shall  be  con¬ 
sidered  a  receipt  of  producer  milk  at  the 
transferor  handler’s  plant  for  pricing 
purposes  pursuant  to  §S  1030.50  through 
1030.53  and  1030.70  through  1030.86. 

4.  Section  1030.15  is  revised  as  follows: 

^  I030.l.~>  IVoJiirer. 

“Producer”  means  any  person  who  pro¬ 
duces  milk  in  compliance  with  the  Grade 
A  inspection  requirements  of  a  duly  con¬ 
stituted  health  authority,  which  milk  is 
received  as  producer  milk  at  a  pool  plant 
or  diverted  pursuant  to  S  1030.16  from  a 
pool  plant  to  a  nonpool  plant.  The  term 
shall  not  include: 

(a>  A  dairy  farmer  who  is  a  govern¬ 
ment  and  has  nonproducer  status  for 
the  month  pursuant  to  §  1030.16a;  or 

tb>  A  producer  handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act. 

5.  Section  1030.16  is  revised  as  follows: 

§  10.30.16  ProdiK-i'r  milk. 

“Producer  milk"  means  the  skim  milk 
and  butterfat  in  Grade  A  milk  subject  to 
the  conditions  set  forth  in  this  section. 
Unless  milk  received  in  a  bulk  tank  truck 
from  a  producer’s  farm  under  the  condi¬ 
tions  set  forth  in  this  section  is  com¬ 
mingled  on  the  truck  only  with  milk  in 
compliance  with  the  Grade  A  inspection 
requirements  of  a  duly  constituted  health 
authority  such  milk  shall  not  be  pro¬ 
ducer  milk: 

(a)  Received  at  a  pool  plant  directly 
from  a  dairy  farmer  except: 

( 1 )  A  dairy  farmer  who  is  a  govern¬ 
ment  and  has  nonproducer  status  for  the 
month  pursuant  to  §  1030.16a:  or 

<2»  That  milk  received  by  diversion 
from  other  order  plants  which  is  as¬ 
signed  pursuant  to  §  1030.46(a)  (4)  (ii) 
and  the  corre.sponding  step  of  §  1030.46 
(b) . 

(a-1)  Received  by  a  handler  pursuant 
to  §  1030.13(h). 

<b)  Received  at  a  pool  plant  from  a 
cooperative  association  handler  pursu¬ 
ant  to  §  1030. 13<e) . 

<c)  Received  by  a  cooperative  associa¬ 
tion  as  a  handler  pursuant  to  5  1030.13 
(e)  to  the  extent  of  the  shrinkage  of 
skim  milk  and  butterfat  received  from 
producers’  farms  which  w’as  not  received 
at  a  pool  plant  under  paragraph  (b)  of 
this  section.  In  applying  §§  1030.53  and 
1030.82  such  skim  milk  and  butterfat 
shall  be  deemed  to  be  received  at  the 
location  of  the  pool  plant  to  which  de¬ 
livery  is  normally  made. 

(d)  Diverted  from  a  pool  plant  to  a 
nonpool  plant,  except  the  milk  of  each 
producer  must  be  physically  received  in  a 
pool  plant  at  least  4  days  (2  days  in  the 
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case  of  every  other  day  delivery)  during 
the  month  and  the  milk  of  any  dairy 
farmer  who  was  not  a  producer  during 
the  immediately  preceding  month  must 
be  received  at  a  pool  plant  at  least  1  day 
before  it  may  be  diverted  to  a  nonpool 
plant  as  producer  milk  pursuant  to  this 
paragraph.  Milk  so  diverted  shall  be  con¬ 
sidered  as  received  at  the  pool  plant  from 
which  diverted  in  calculating  the  per¬ 
centages  specified  in  §  1030.11.  The  loca¬ 
tion  price  differentials  pursuant  to 
§  1030.82  shall  be  based  on  the  zone  loca¬ 
tion  of  the  nonpool  plant (s)  where  such 
milk  is  actually  received: 

(1)  During  January  through  July  the 
operator  of  a  pool  plant  or  a  cooperative 
association  may  divert  the  milk  produc¬ 
tion  of  a  producer  without  regard  to  the 
limits  described  In  subparagraphs  (2), 

(3),  and  (4)  of  this  paragraph. 

(2)  During  August  through  Decem¬ 
ber  the  milk  of  a  producer  diverted  by 
the  operator  of  a  pool  plant  or  a  coop¬ 
erative  association  to  a  nonpool  plant 
shall  be  limited  to  the  amounts  specified 
In  subdivisions  (1)  and  (ii)  of  this 
subparagraph: 

(i)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  producers  (except  pro¬ 
ducer  members  of  a  cooperative  associa¬ 
tion  which  is  diverting  milk  under  the 
percentage  limit  of  subdivision  (ii)  of 
this  subparagraph)  for  not  more  days 
of  production  of  producer  milk  than  is 
physically  received  at  the  diverting  pool 
plant  or  he  may  divert  an  aggregate 
quantity  not  exceeding  50  percent  of  his 
producer  milk  receipts  pursuant  to 
paragraphs  (a)  and  (a-1)  of  this  sec¬ 
tion  exclusive  of  such  producer  milk  re¬ 
ceipts  from  producer  members  of  a  co¬ 
operative  association  which  is  diverting 
milk  under  the  percentage  limit  of 
subdivision  (ii)  of  this  subparagraph. 

(ii)  A  cooperative  association  may 
divert  the  milk  of  its  individual  member 
producers  for  not  more  days  of  pro¬ 
duction  of  producer  milk  than  is  physi¬ 
cally  received  at  a  pool  plant  or  it  may 
divert  an  aggregate  quantity  of  the  milk 
of  member  producers  not  exceeding  50 
percent  of  all  such  milk  caused  to  be 
delivered  to  pool  plants  by  the  coopera¬ 
tive  association. 

(3)  When  milk  is  diverted  in  excess  of 
the  limit  by  a  handler  who  elects  to 
divert  on  the  basis  of  days  of  production, 
only  that  milk  of  the  Individual  pro¬ 
ducer  which  was  received  at  a  pool  plant 
or  which  was  diverted  to  a  nonpool  plant 
for  not  more  days  of  production  than  is 
physically  received  at  a  pool  plant  shall 
be  considered  producer  milk. 

(4)  When  milk  is  diverted  to  a  non¬ 
pool  plant  in  excess  of  the  percentage 
limit  by  a  handler  who  elects  to  divert 
on  a  percentage  basis,  eligibility  as  pro¬ 
ducer  milk  shall  be  forfeited  on  a 
quantity  of  milk  equal  to  such  excess. 
In  such  Instances  the  diverting  handler 
shall  specify  the  dairy  farmers  whose 
milk  is  ineligible  as  producer  milk.  If 
the  handler  falls  to  designate  such  dairy 
farmers  whose  milk  is  ineligible,  producer 
milk  status  shall  be  forfeited  with  re- 
sp)ect  to  all  milk  diverted  to  nonpool 
plants  by  such  handler. 


(5)  A  cooperative  association  which 
diverted  milk  shall  not  be  producer  milk, 
handler  shall  specify  the  plant  from 
which  milk  is  diverted.  To  the  extent 
that  milk  diverted  by  a  cooperative  asso¬ 
ciation  as  a  handler  during  any  month 
would  result  in  a  plant  failing  to  qualify 
as  a  pool  plant  under  §  1030.11  such 
diverted  milk  shall  not  be  producer  milk. 

(6)  Milk  diverted  to  an  other  order 
plant  shall  be  producer  milk  pursuant  to 
this  section  only  if  it  is  not  producer 
milk  under  such  other  order. 

6.  A  new  S  1030.16a  is  added  as 
follows: 

§  1 0.30.1 6u  Mxi'iiipl  milk. 

“Exempt  milk”  means  milk  received 
at  a  pool  plant  in  bulk  from  the  dairy 
farmer  who  produced  it,  to  the  extent  of 
the  quantity  of  any  packaged  fiuid  milk 
products  returned  to  the  dairy  farmer 
if: 

(a)  The  dairy  farmer  is  a  government 
which  is  not  engaged  in  the  route  dis¬ 
position  of  any  of  the  returned  products; 
and 

(b)  The  dairy  farmer  has,  by  written 
notice  to  the  market  administrator  and 
the  receiving  handler,  elected  nonpro¬ 
ducer  status  for  a  period  of  not  less  than 
12  months  beginning  with  the  month  in 
which  the  election  was  made  and  con¬ 
tinuing  for  each  subsequent  month  until 
canceled  in  writing,  and  the  election  is 
in  effect  for  the  current  month. 

7.  In  §  1030.31  paragraph  (b)  is  re¬ 
vised  as  follows: 

§  1030..31  Ollier  roporls. 

«  *  «  *  * 

(b)  Each  handler  pursuant  to  §  1030.13 
(a),  (c),  (d),  (e),  and  (h)  shall  report 
to  the  market  administrator  on  or  be¬ 
fore  the  10th  day  after  the  end  of  the 
month  in  detail  and  on  forms  prescribed 
by  the  market  administrator  as  follows: 

(1)  Each  handler  pursuant  to 
§  1030.13(c)  shall  report  the  quantities  of 
skim  milk  and  butterfat  in  fluid  milk 
products  moved  for  his  account  from 
each  pool  plant  and  received  at  each  pool 
plant  or  partially  regrulated  distributing 
plant  dui-ing  the  month; 

(2)  Each  cooperative  association 
handler  pursuant  to  §  1030.13(d)  shall 
report  the  quantities  of  skim  milk  and 
butterfat  in  producer  milk  diverted  for 
its  account  from  each  pool  plant  and  the 
utilization  of  such  skim  milk  and  butter¬ 
fat  during  the  month; 

(3)  Each  cooperative  association 
handler  pursuant  to  §  1030.13(e)  shall 
report  the  quantities  of  skim  milk  and 
butterfat  in  its  receipts  of  producer  milk 
pursuant  to  §  1030.16(c)  and  producer 
milk  delivered  to  each  pool  plant  during 
the  month; 

(4)  Each  handler  pursuant  to 
§  1030.13  (a)  and  (d)  shall  report  for 
each  load  of  milk  diverted  for  his  ac¬ 
count  the  quantity  of  each  producer’s 
milk  Included  therein  the  date(s)  and 
times  of  pickup  and  delivery  to  the  non¬ 
pool  plant,  the  name  and  location  of  that 
plant,  and  the  plant  from  which  di¬ 
verted;  and 

(5)  Each  handler  pursuant  to 

§  1030.13(h)  shall  report  for  each  load 


of  milk  transferred  for  his  accoimt  the 
quantity  of  each  producer’s  milk  included 
therein  the  dates  and  times  of  pickup 
and  delivery  to  the  transferee  plant,  the 
name  and  location  of  that  plant  and  the 
plartt  from  which  transferred.  Also,  he 
shall  report  the  quantities  of  skim  milk 
and  butterfat  in  his  receipts  of  producer 
milk  and  delivery  of  such  milk  to  each 
pool  plant  during  the  month; 

*  *  •  #  • 

8.  In  §  1030.46(a)  a  new  subparagraph 
(1-a)  is  added  and  a  new  subsection 
(vi)  is  added  to  subparagraph  (3)  as 
follows: 

§  10.30.46  Allocation  of  skim  milk  uiitl 
biiltcrfat  classiiird. 

*  *  #  •  « 

(a)  *  •  • 

(1-a)  Subtract  from  the  total  pounds 
of  skim  milk  in  Class  I  milk  the  pounds 
of  skim  milk  in  exempt  milk; 

***** 

(3)  *  •  • 

(vi)  Receipts  of  fluid  milk  products 
(other  than  exempt  milk)  from  a  gov¬ 
ernment  which  has  elected  nonproducer 
status  for  the  month  pursuant  to 
§  1030.16a; 

«  *  *  •  « 

9.  In  §  1030.41  paragraph  (b)  (7)  (i)  Is 
revised  as  follows: 

§  1030.41  Classes  of  utilization. 

*  «  •  •  • 

(b)  •  *  * 

(7)  *  *  * 

(1)  "Two  percent  of  producer  milk  re¬ 
ceipts  described  in  5§  1030.16(a)  and 
1030.16  (a-1) ;  plus 

*  #  «  •  # 

10.  Section  1030.51(a)  is  revised  as 
follows: 

§  1030.51  Class  prices. 

*  •  *  «  • 

(a)  Class  I  milk  price.  ’The  Class  I 
milk  price  shall  be  the  basic  formula 
price  for  the  preceding  month  plus  $1.26. 
*  •  •  #  » 

11.  Section  1030.53  is  revised  as 
follows: 

§  1030..53  IxM’alion  ailjustmenis  to  han¬ 
dlers. 

A  location  adjustment  for  each  han¬ 
dler  who  operates  a  pool  plant  shall  be 
computed  by  the  market  administrator 
as  follows: 

(a)  ’The  market  administrator  shall 
determine  the  location  adjustment  rate 
for  each  plant  at  which  milk  is  to  be 
priced  under  this  part  on  the  following 
basis: 

(1)  Zone  I — adjustment  rate — none. 
Zone  I  shall  consist  of  the  territory  within 
40  miles  of  the  city  hall  in  CThicago. 

(2)  Zone  2 — adjustments  rate — minus 
2  cents  per  hundredweight  of  milk.  Zone 

2  shall  consist  of  the  territory  beyond 
Zone  1  but  within  55  miles  of  the  city 
hall  in  Chicago. 

(3)  Zone  3 — adjustment  rate — minus 
4  cents  per  hundredweight  of  milk.  Zone 

3  shall  consist  of  the  territory  beyond 
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Zone  2  but  within  70  miles  of  the  city  hall 
in  Chicago. 

(4)  Zone  4 — adjustment  rate — minus 
6  cents  per  hundredweight  of  milk.  Zone 

4  shall  consist  of  the  territory  beyond 
Zone  3  but  within  85  miles  of  the  city 
hall  in  Chicago,  plus  Milwaukee  County, 
Wis.,  and  Winnebago  County,  HI. 

(5)  For  plants  located  beyond  Zone  4 
the  adjustment  rate  shall  be  an  addi¬ 
tional  2  cents  per  hundredweight  of  milk 
for  each  15  miles  or  fraction  thereof  over 
85  miles.  The  territory  beyond  85  miles, 
but  not  to  exceed  100  miles,  shall  be  Zone 

5  and  each  successive  15 -mile  area  shall 
be  an  additional  2X)ne, 

(b) (1)  The  mileages  applicable  pur¬ 
suant  to  this  section  and  §  1030.82  shall 
be  determined  by  the  market  adminis¬ 
trator  on  the  basis  of  the  shortest  high¬ 
way  distance  between  the  handler’s 
plant  and  the  city  hall  in  Chicago. 

(2)  The  market  administrator  shall 
notify  each  handler  of  the  zone  or  mile¬ 
age  determination. 

(3)  Mileage  shall  be  subject  to  re- 
detennination  at  all  times.  In  the  event 
a  handler  requests  a  redetermination  of 
the  mileage  pertaining  to  any  plant,  the 
market  administrator  shall  notify  the 
handler  of  his  findings  within  30  days 
after  the  receipt  of  such  request.  Any 
financial  obligations  resulting  from  a 
change  in  mileage  shall  not  be  retroac¬ 
tive  for  any  period  prior  to  the  redeter¬ 
mination  announced  by  the  market 
administrator. 

(c)  A  handler  who  operates  a  pool 
distributing  plant  (or  plants)  shall  re¬ 
ceive  a  location  adjustment  computed  as 
follows : 

(1)  Determine  the  aggregate  quantity 
of  Class  I  milk  at  such  plant  (or  all  pool 
plants  of  such  handler  for  which  a  single 
report  is  filed  pursuant  to  §  1030.30  after 
eliminating  duplication  for  transfer  be¬ 
tween  such  plants) : 

(2)  Subtract  the  quantity  of  packaged 
fluid  milk  products  received  at  the  han¬ 
dler’s  pool  plant  (s)  from  the  pool  plants 
of  other  handlers  (or  other  pool  plants, 
if  applicable)  and  from  nonpool  plants; 

(3)  Subtract  the  quantity  of  bulk 
fluid  milk  products  shipped  from  the 
handler’s  pool  plant(s)  to  pool  plants  of 
other  handlers  (or  other  pool  plants,  if 
applicable)  and  to  nonpool  plants  that 
are  classified  as  Class  I; 

(4)  Subtract  the  Class  I  milk  packaged 
by  pool  supply  plants  and  disposed  of  on 
routes  or  to  other  plants; 

(5)  Subtract  the  quantity  of  bulk  fluid 
milk  products  received  at  the  handler’s 
pool  plant (s)  from  other  order  plants 
and  um-egulated  supply  plants  that  are 
assigned  to  Class  I  pursuant  to  §  1030.46; 

(6)  Assign  the  remaining  quantity  pro 
rata  to  receipts  during  the  month  from 
each  source  as  specified  in  subdivisions 
(i)  and  (ii)  of  this  subparagraph: 

(i)  Receipts  at  the  handler’s  pool 
distributing  plant  (s)  of  producer  milk, 
except  that  if  the  quantity  prorated  to 
any  distributing  plant  exceeds  the  Class 
I  di.sposition  from  .such  plant,  such  quan¬ 
tity  shall  be  reduced  to  the  amoimt  of 
such  Class  I  disposition  and  the  quan¬ 
tity  of  milk  represented  in  such  reduc¬ 
tion  shall  be  prorated  to  receipts  of  pro- 
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ducer  milk  at  other  distributing  plants 
of  the  handler  (limited  in  each  instance 
to  the  amount  of  Class  I  disposition  at 
each  such  plant)  and  receipts  of  bulk 
fluid  milk  products  at  such  distributing 
plants  from  other  pool  plants;  and 

(ii)  Receipts  of  bulk  fluid  milk  prod¬ 
ucts  at  such  distributing  plants  from 
each  other  pool  plant  according  to  the 
quantity  of  such  receipts  from  each  such 
source; 

(7)  If  receipts  during  the  month  at 
such  distributing  plants  of  producer  milk 
and  bulk  fiuid  milk  products  from  other 
pool  plants  are  less  than  the  quantity  to 
be  assigned  pursuant  to  subparagraph 

(6)  of  this  paragraph,  prorate  the 
amount  of  such  excess  in  the  same  man¬ 
ner  over  such  receipts  in  the  next  prior 
month  in  which  there  were  receipts  in 
excess  of  those  assigned  in  that  month 
pursuant  to  this  subparagraph: 

(8)  Multiply  by  the  location  adjust¬ 
ment  rates  applicable  at  the  transferor 
plants,  the  quantity  assigned  to  receipts 
of  producer  milk  at  such  distributing 
plants  pursuant  to  subparagraph  (6)  (i) 
and  (7)  of  this  paragraph; 

(9)  Multiply  by  the  location  adjust¬ 
ment  rates  applicable  at  the  transferor 
plants,  the  lesser  of : 

(i)  110  percent  of  the  quantities  as¬ 
signed  to  receipts  from  each  other  pool 
plant  pursuant  to  subparagraph  (6)  (ii) 
of  this  paragraph;  or 

(ii)  Receipts  specified  in  subpara¬ 
graph  (6)  (ii)  of  this  paragraph; 

(10)  Multiply  by  the  location  adjust¬ 
ment  rates  applicable  at  the  transferor 
plants,  the  quantities  assigned  pursuant 
to  subparagraph  (7)  of  this  paragraph 
to  receipts  from  other  pool  plants  in  prior 
months ; 

(11)  Multiply  the  quantity  of  bulk 
fiuid  milk  products  shipped  from  the 
handler’s  pool  plant(s)  to  nonpool  plants 
and  classified  as  Class  I  by  the  location 
adjustment  rates  applicable  at  the  ship¬ 
ping  plant; 

(12)  Multiply  the  quantity  of  Class  I 
milk  packaged  by  pool  supply  plants  and 
disposed  of  on  routes  or  to  other  plants 
by  the  location  adjustment  rates  appli¬ 
cable  at  the  pool  supply  plants  from 
which  disposition  is  made;  and 

(13)  Add  together  the  minus  amounts 
obtained  pursuant  to  subparagraphs  (8), 
(9),  (10),  (11),  and  (12)  of  this  para¬ 
graph. 

(d)  A  handler  (other  than  one  de¬ 
scribed  in  paragraph  (c)  of  this  section) 
who  operates  a  pool  supply  plant  shall 
receive  a  location  adjustment  credit  on 
producer  milk  at  such  plant  classified 
as  Class  I  that  is  not  shipped  as  a  bulk 
fluid  milk  product  to  a  pool  distributing 
plant. 

12.  In  §  1030.70  paragraph  (g)  is  re¬ 
voked,  paragraphs  (e),  (f),  and  the  text 
preceding  paragraph  (a)  are  revised  as 
follows: 

4>  4>  •  *  * 

§  1030.70  Cunipululiun  of  the  net  {tool 
obligation  of  eaeli  liandler. 

The  net  pool  obligation  (or  credit)  of 
each  handler  pursuant  to  §  1030.13  (a), 
(d),  and  (h),  and  of  each  cooperative 
association  with  respect  to  producer 
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milk  described  in  §  1030.16(c),  shall  be  a 
sum  of  money  computed  for  each  month 
by  the  market  administrator  as  follows; 

•  •  •  •  • 

(e)  Add  an  amount  equal  to  the  value 
at  the  Class  I  milk  price  (after  making 
the  location  adjustment  rate  for  the 
nearest  nonpool  plant  from  which  an 
equivalent  volume  was  received)  of  tlie 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1030.46(a)  (7)  and 
the  corresponding  step  of  §  1030.46(b) ; 
and 

(f)  Subtract  an  amoimt  equal  to  the 
miniis  location  adjustment  computed 
pursuant  to  §  1030.53  (c)(13)  or  (d). 

13.  In  §  1030.71  paragraph  (d)  is 
revoked. 

14.  Section  1030.82  is  revised  as 
follows: 

§  1030.82  IxK’ulion  tlifforenliulM  to  pro¬ 
ducers  and  on  nonpool  milk. 

(a)  The  imiform  price  for  producer 
milk  pursuant  to  §  1030.71  received  at  a 
pool  plant  or  diverted  from  a  pool  plant 
shall  be  reduced  according  to  the  loca¬ 
tion  of  the  plant  of  actual  receipt  at  the 
rates  set  forth  in  §  1030.53(a). 

(b)  For  the  purpose  of  computation 
pursuant  to  §  1030.84(b)  (2)  the  uniform 
price  shall  be  adjusted  at  the  rates  set 
forth  in  §  1030.53(a)  applicable  at  tlie 
location  of  the  nonpool  plant  from  which 
the  milk  was  received. 

15.  Section  1030.85  is  revised  as 
follows: 

§  1030.8.>  I’aynienis  from  llie  prodiiccr- 
selllcmcnt  fund. 

On  or  before  the  17th  day  after  the  end 
of  each  month,  the  market  administrator 
shall  pay  to  each  handler  the  amoimt, 
if  any,  by  which  the  amount  computed 
pursuant  to  §  1030.84(b)  exceeds  the 
amount  computed  l>ursuant  to  §  1030.70: 
Provided,  That  if  the  balance  in  the 
producer-settlement  fund  is  Insufficient 
to  make  all  payments  pursuant  to  this 
section,  the  market  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon  as 
the  necessary  funds  become  available. 

Signed  at  Washington,  D.C.,  on  Feb¬ 
ruary  27,  1970. 

John  C.  Blum, 
Deputy  Administrator, 
Regulatory  Programs. 

[F.R.  Doc.  70-2645;  Filed,  Mar.  3,  1970; 

8:51  a.m.J 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[  47  CFR  Part  89  ] 

[PCO  70-189] 

APPLICATIONS  FOR  RADIO  CALL 
BOXES  IN  THE  72-76  MHz  BAND 

Interim  Policy 

February  19,  1970. 

On  August  8,  1969,  the  Commission 
Issued  a  notice  of  proposed  rule  making 
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(PCC  69-853)  in  Docket  18627  proposing 
to  establish  new  standards  for  the  licens¬ 
ing  of  radio  call  box  systems  in  the 
72-76  MHz  band  in  the  Public  Safety 
Radio  Services.  This  band  is  between 
television  channels  4  and  5  and  radio 
systems,  including  call  box  systems,  have 
been  authorized  there  with  certain  re¬ 
strictions  to  minimize  interference  and 
on  the  express  condition  that  no  harm¬ 
ful  interference  be  caused  to  the  recep¬ 
tion  of  television  signals. 

Since  release  of  the  Notice,  a  number 
of  applications  have  been  filed  for  au¬ 
thorizations  to  operate  radio  call  box 
systems  under  the  existing  provisions  of 
the  Commission's  rules.  The  Commission 
considered  whether  such  applications 
should  be  acted  on  while  the  inile  making 
proceeding  in  Docket  18627  is  pending 
and  decided  to  authorize  the  staff  to 
grant  all  pending  applications  which 
meet  existing  rules.  However,  no  action 
will  be  taken  on  any  application  for  call 
box  systems  in  this  band  filed  after  Feb¬ 
ruary  18,  1970,  until  the  conclusion  of 
the  rule  making  proceeding.  Also,  no 
action  will  be  taken  on  any  pending  ap¬ 
plication  which  requires  a  waiver  of  the 
rules. 

Action  by  the  Commission  February  18, 
1970.  Commissioners  Burch  (Chairman), 
Bartley,  Cox,  Johnson,  H.  Rex  Lee  and 
Wells,  with  Commissioner  Robert  E.  Lee 
dissenting. 

Federal  Communications 
Commission, 

[sEALl  Ben  F.  Waple, 

Secretary. 

[P.R.  Doc.  70-2633;  Piled,  Mar  3.  1970; 
8:50  a.m.| 


FEDERAL  RESERVE  SYSTEM 

[12  CFR  Parts  204,  217  1 

IRegs.  D,  Q] 

COMMERCIAL  PAPER  OF  BANK 
AFFILIATES 

Notice  of  Proposed  Rule  Making 

'Tlie  Board  of  Governors  of  the  Fed¬ 
eral  Reserve  System  announced  today 
that  it  was  deferring  action  on  outstand¬ 
ing  proposals  to  apply  interest  rate  ceil¬ 
ings,  reserve  requirements,  or  both,  to 
funds  obtained  by  banks  through  issu¬ 
ance  of  commercial  paper  by  their  affil¬ 
iates.  These  proposals  were  first  pub¬ 
lished  for  public  comment  on  October  29, 
1969  (Federal  Register  of  Nov.  5,  1969, 
34  F.R.  17918),  and  January  20,  1970 
(Federal  Register  of  Jan.  29,  1970,  35 
F.R.  1173) .  After  reviewing  both  the  com¬ 
ments  received  and  the  current  business 
and  financial  situation,  the  Board  decided 
to  defer  action  on  these  proposals  at  this 
time  in  order  to  avoid  additional  strin¬ 
gency  in  money  and  credit  conditions. 

In  keeping  with  this  decision,  the 
Board  also  agreed  to  extend  (1)  the  sus¬ 
pension  of  the  limitations  on  the  rate  of 
interest  that  may  be  specified  in  com¬ 
mercial  paper  with  a  maturity  of  30  days 
or  more  issued  by  a  subsidiary  of  a  mem¬ 
ber  bank,  to  the  extent  that  the  total 
amount  of  such  obligations  does  not  ex¬ 


ceed  the  total  amount  of  the  subsidiary’s 
commercial  paper  outstanding  on  Octo¬ 
ber  29,  and  (2)  the  permission  granted 
Reserve  Banks  to  waive  penalties  in  con¬ 
nection  with  the  application  of  reserve 
requirements  to  such  obligations.  (See 
Federal  Rbsister  of  Jan.  23, 1970,  35  F.R. 
990).  The  applicability  of  such  regula¬ 
tions  to  bank  subsidiaries  was  specifically 
affirmed  by  the  Board  on  October  29, 
1969  (34  F.R.  17918). 

By  order  of  the  Board  of  Governors. 
February  24, 1970. 

I  seal]  Kenneth  A.  Kenyon, 

Deputy  Secretary. 

I  F.R.  Doc.  70-2573;  Piled,  Mar.  3,  1970; 
8:45  a.m.J 


FEDERAL  PDWER  CDMMISSIDN 

[  18  CFR  Part  141  ] 

(Docket  No.  R-382| 

COLLECTION  OF  STEAM-ELECTRIC 
GENERATING  PLANT  POLLUTION 
CONTROL  DATA— FPC  FORM  NO. 
67 

Notice  of  Extension  of  Time 

February  26,  1970. 

Upon  consideration  of  the  request  filed 
on  February  19,  1970,  by  the  Edison  Elec¬ 
tric  Institute,  notice  is  hereby  given  that 
the  time  is  extended  to  and  including 
April  1, 1970,  within  which  any  interested 
person  may  submit  data,  views,  com¬ 
ments,  and  suggestions  in  writing  to  the 
Notice  of  Proposed  Rule  making  Issued 
January  29,  1970  in  the  above -designated 
matter. 

Gordon  M.  Grant, 

Secretary. 

(P.R  Doc.  70-2586;  Filed,  Mar  3.  1970; 
8:46  a.ni.l 


[18  CFR  Part  157.1 

[Docket  No.  R-3771 

EXEMPTION  OF  CERTAIN  TRANSPORT 
AND/OR  SALES  OF  LIQUEFIED  NAT¬ 
URAL  GAS 

Notice  of  Extension  of  Time 

February  26,  1970. 

On  February  10,  1970,  and  February 
17,  1970,  the  American  Gas  Association 
and  the  Independent  Natural  Gas  As¬ 
sociation  of  America,  respectively,  filed 
requests  for  an  extension  of  time  to  and 
including  June  2,  1970,  within  which  to 
file  comments  in  the  above-designated 
matter. 

Upon  consideration,  notice  is  hereby 
given  that  the  time  is  extended  to  and 
including  May  1,  1970,  within  which  any 
interested  person  may  submit  data, 
views,  and  comments  in  writing  to  the 
Notice  of  Proposed  Rule  making  issued 
January  15,  1970,  in  the  above-desig¬ 
nated  matter. 

Gordon  M.  Grant, 

Secretary. 

[F.R.  Doc.  70—2587;  Piled,  Mar.  3,  1970; 

8:46  a.m.| 


118  CFR  Parts  154,  201,  260  1  ' 

[Docket  No.  R-380] 

ACCOUNTING  AND  RATE  TREATMENT 
OF  ADVANCE  PAYMENTS  TO  SUP¬ 
PLIERS  FOR  GAS  AND  AMENDING 
PART  260  (FPC  FORM  2) 

Notice  of  Extension  of  Time 

February  26,  1970. 
Upon  consideration  of  the  requests  for 
an  extension  of  time,  filed  by  the  People 
of  the  State  of  California  and  the  Public 
Utilities  Commission  of  the  State  of 
California,  The  American  Gas  Associa¬ 
tion  and  the  Independent  Natm’al  Gas 
Association  of  America,  notice  is  hereby 
given  that  the  time  is  extended  to  and 
including  March  31,  1970,  within  which 
any  interested  person  may  file  views  and 
comments  to  the  notice  of  proixised  rule 
making  issued  Januai-y  23,  1970,  in  the 
above-designated  matter. 

Gordon  M.  Grant, 
Secretary. 

I  F.R  Doc.  70-2588;  Piled,  Mar.  3,  1970: 

8:46  a  m.] 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Highway  Administration 
I  23  CFR  Part  255  1 

(Docket  No.  1-6] 

TIRES  AND  RIMS;  MULTIPURPOSE 
PASSENGER  VEHICLES,  TRUCKS, 
TRAILERS,  BUSES  AND  MOTOR¬ 
CYCLES 

Notice  of  Public  Meeting 

On  October  14, 1967,  the  Federal  High¬ 
way  Administrator  issued  an  advance 
notice  of  proposed  rule  making  (32  F.R. 
14278),  establishing  a  docket  to  receive 
comments  on  Standards  for  tires  and 
rims  for  use  of  multipurpose  passenger 
vehicles,  trucks,  trailers,  buses  and 
motorcycles.  On  April  7  and  8,  1970,  the 
National  Highway  Safety  Bureau  will 
hold  a  public  meeting  beginning  at  9  a  m. 
in  the  Department  of  Commerce  Audi¬ 
torium,  14th  and  E  Streets  NW.,  Wash¬ 
ington,  D.C.,  to  discuss  these  subjects.  It 
is  expected  that  the  information  pre¬ 
sented  at  this  meeting  will  aid  in  the 
development  of  a  notice  of  proposed  rule 
making  and  a  final  mle  in  this  area. 

In  order  to  focus  the  issues  as  sharply 
as  possible,  the  Bureau  has  drafted  a  dis¬ 
cussion  paper,  in  the  form  of  motor  ve¬ 
hicle  safety  standards,  representing  the 
Bureau’s  concept  of  the  form  and  con¬ 
tent  of  a  final  rule.  Copies  of  the  dis¬ 
cussion  paper  may  be  obtained  on  re¬ 
quest  from  Mr.  Roger  Compton,  Director, 
Office  of  Standards  on  Accident  Avoid¬ 
ance,  National  Highway  Safety  Bureau, 
Room  5301C,  400  Seventh  Street  SW., 
Washington,  D.C.  20591. 

Interested  persons  are  invited  to  at¬ 
tend  the  meeting  and  present  oral  and 
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I  written  comments  on  the  subjects  set 
I  forth  in  the  discussion  paper. 

I  Any  person  planning  to  present  pre- 
S  pared  oral  comments  which  will  take 
I  longer  than  5  minutes  is  requested  to 
I  submit  an  outline  and  a  time  estimate 
I  of  the  materials  to  be  presented  to  Mr. 
I  Roger  Ccmpton  at  the  address  given 
I  above,  not  later  than  March  27,  1970. 
I  Attempt  will  be  made  to  honor  requests 
I  for  particular  hours  and  dates  for  pres- 
i  entation  of  testimony.  Requests  for  spe¬ 


cial  equipment,  such  as  projectors  and 
screens,  should  be  made  at  the  same  time. 

Written  comments  may  be  submitted 
at  the  meeting  or  to  the  National  High¬ 
way  Safety  Bureau,  Docket  Room,  Room 
4223,  400  Seventh  Street  SW.,  Washing¬ 
ton,  D.C.  20591,  not  later  than  April  13, 
1970.  All  comments  not  read  at  the  meet¬ 
ing  will  be  incorporated  as  an  appendix 
to  the  meeting  transcript. 

An  agenda  will  be  available  in  the 
meeting  room  on  the  day  of  the  meeting. 
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The  meeting  transcript  will  be  available 
for  examination  in  the  Docket  Room. 
Room  4223,  400  Seventh  Street  SW., 
Washington,  D.C.  20591,  approximately 
3  days  after  the  meeting. 

Issued  on  February  25, 1970. 

R.  Brenner, 
Deputy  Director, 

National  Highway  Safety  Bureau. 

[PR.  Doc.  70-2620;  Piled,  Mar.  3,  1970; 
8:48  a.m.j 
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Notices 


ATOMIC  ENERGY  COMMISSION 

[Docket  No.  60-1661 

UNIVERSITY  OF  MARYLAND 

Notice  of  Proposed  Issuance  of 
Construction  Permit 

The  Atomic  Energy  Commission  (“the 
Commission”)  is  considering  the  issu¬ 
ance  of  a  construction  permit  to  the  Uni¬ 
versity  of  Maryland  which  would  au¬ 
thorize  the  installation  of  a  new  reactor 
console  and  a  TRIGA  Mark  III  control 
and  Instrumentation  (C&I)  system  as  a 
replacement  for  the  present  reactor  con¬ 
sole  and  C&I  system  in  the  existing  reac¬ 
tor  located  on  the  University’s  campus  at 
College  Park,  Md. 

Within  fifteen  (15)  days  from  the  date 
of  publication  of  this  notice  in  the  Fed¬ 
eral  Register,  the  applicant  may  file  a 
request  for  •  a  hearing,  and  any  person 
whose  interest  may  be  affected  by  the  is¬ 
suance  of  this  construction  permit  may 
file  a  petition  for  leave  to  intervene.  Re¬ 
quests  for  a  hearing  and  petitions  to 
intervene  shall  be  filed  in  accordance 
with  the  provisions  of  the  Commission’s 
rules  of  practice,  10  CFR  Part  2.  If  a  re¬ 
quest  for  a  hearing  or  a  petition  for  leave 
to  intervene  is  filed  within  the  time  pre¬ 
scribed  in  this  notice,  the  Commission 
will  issue  a  notice  of  hearing  or  an  appro¬ 
priate  order. 

For  further  details  wdth  respect  to  this 
proposed  permit,  see  the  application 
dated  June  30,  1969,  and  amendment 
thereto,  and  proposed  construction 
permit,  which  are  available  for  public  in¬ 
spection  in  the  Commission’s  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  D.C. 

Dated  at  Bethesda,  Md.,  this  19th  day 
of  February  1970. 

For  the  Atomic  Energy  Commission. 

Donald  J.  Skovholt, 
Assistant  Director  for  Reactor 
Operations,  Division  of  Re¬ 
actor  Licensing. 

[P.R.  Doc.  70-2601;  Piled,  Mar.  3,  1970; 
8:47  a.m  ] 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Public  Notice  322] 

CERTAIN  NONIMMIGRANT  VISAS 
Validity 

Public  Notice  312  of  August  27,  1969, 
authorized  consular  officers  to  issue,  in 
their  discretion,  nonimmigrant  visas 
imder  section  101(a)  (15)  (B)  of  the  Im¬ 
migration  and  Nationality  Act  valid  for 
an  indefinite  period  of  time  to  otherwise 
eligible  nationals  of  certain  countries 


which  offer  reciprocal  or  more  liberal 
treatment  to  nationals  of  the  United 
States  who  are  in  a  similar  class.  Lesotho 
and  New  Zealand  are  being  added  to  the 
list  of  countries  contained  in  that  notice. 

This  notice  amends  Public  Notice  312 
of  August  27, 1969  (34  F.R.  13705) . 

tsEALl  Barbara  M.  Watson, 

Administrator,  Bureau  of 
Security  and  Consular  Affairs. 

February  13,  1970. 

[F.R.  Doc.  70-2579;  Filed,  Mar.  3,  1970; 

8:45  a.m.j 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Customs 

[TD.  70-56] 

FISH 

Tariff  Rate  Quota 

February  26,  1970. 

The  tariff -rate  quota  for  the  calendar 
year  1970,  on  certain  fish  dutiable  under 
item  110.50,  Tariff  Schedules  of  the 
United  States. 

In  accordance  with  item  110.50  of  part 
3,  schedule  1,  Tariff  Schedules  of  the 
United  States,  it  has  been  ascertained 
that  the  average  aggregate  apparent  an¬ 
nual  consumption  in  the  United  States  of 
fish,  fresh,  chilled,  or  frozen,  fillets, 
steaks,  and  sticks,  of  cod,  cusk,  haddock, 
hake,  pollock,  and  rosefish,  in  the  3  years 
preceding  1970,  calculated  in  tlie  manner 
provided  for  in  headnote  1,  part  3A, 
schedule  1,  was  182,673,899  pounds.  The 
quantity  of  such  fish  that  may  be  im¬ 
ported  for  consumption  during  the  calen¬ 
dar  year  1970  at  the  reduced  rate  of  duty 
under  item  110.50  is,  therefore,  27,401,085 
pounds. 

[seal]  Myles  J.  Ambrose, 

Commissioner  of  Customs. 

[F.R.  Doc.  70-2637;  Filed,  Mar.  3,  1970; 

8:50  a.m.] 


DEPARTMENT  DF  THE  INTERIOR 

Office  of  the  Secretary 
JOHN  S.  ANDERSON 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)(6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months: 

(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 


This  statement  is  made  as  of  Febru¬ 
ary  2, 1970. 

John  S.  Anderson. 

[P.R.  Doc.  70-2604;  FUed,  Mar.  3,  1970; 
8:47  a.m.] 


CHARLES  A.  CAMPBELL 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months : 

(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Febru¬ 
ary  3, 1970. 

Dated;  February  3, 1970. 

Charles  A.  Campbell. 

[P.R.  Doc.  70-2605;  Filed,  Mar.  3,  1970; 
8:47  am.] 


HUBBELL  CARPENTER 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months: 

(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Feb¬ 
ruary  4, 1970. 

Dated,  February  4,  1970. 

Hubbell  Carpenter. 

[P.R.  Doc.  70-2606;  Filed,  Mar.  3,  1970; 
8:47  a.m.] 


PATRICK  N.  GRIFFIN 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months; 

(1)  No  changes. 

(2)  No  changes. 

(3)  No  changes. 

(4)  No  changes. 
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This  statement  is  made  as  of  February 
22.  1970, 

Dated:  Februai'y  23,  1970. 

Patrick  N.  Griffin. 

[FR.  Doc.  VO-2616;  Piled,  Mar.  3,  1970; 
8:48  a.m.] 


GLEflN  J.  HALL 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)(6)  of  the  Defense 
Production  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months; 

(1)  None. 

(2)  FMC  Corp.,  Howmet  Corp.,  Morrison- 
Knudsen  Co.,  General  Electric  Co.,  Amalga¬ 
mated  Sugar  Co.,  Idaho  Power  Co.,  First 
Security  Bank  Corp.,  Union  Carbide  Corp., 
Air  West  Airlines,  Pacific  Power  &  Light  Co., 
Utah  Power  &  Light  Co.,  Union  Pacific  Corp., 
Portland  GE  Co.,  Washington  Water  Power 
Co.,  Montana  Power  Co.,  Westinghouse 
Electric  Co. 

(3)  None. 

(4)  None. 

This  statement  is  made  as  of  Febru¬ 
ary  2,  1970. 

Dated:  February  2, 1970. 

Glenn  J.  Hall. 

(PR.  Doc.  70-2607;  Filed,  Mar.  3,  1970; 
8:47  am.] 


DAVID  G.  JETER 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)(6)  of  the  Defense 
Production  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months: 

(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Decem¬ 
ber  31,  1969. 

Dated;  February  11,  1970. 

David  G.  Jeter. 

|PR  Doc.  70-2608;  Filed:  Mar.  3,  1970; 
8:47  am.] 


J.  W.  KEPNER 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during 
the  past  6  months: 


(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Feb¬ 
ruary  9,  1970. 

Dated:  February  9,  1970. 

J.  W.  Kepner. 

]P.R.  Doc.  70-2609;  Piled,  Mar.  3,  1970; 
8:47  a.m.] 


OWEN  A.  LENTZ 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during 
the  past  6  months ; 

( 1 )  No  change. 

(2)  Michigan  Abrasive  as  listed  on  report 
dated  Sept.  12,  1968  is  now  known  as  Mich¬ 
igan  General  Corp. 

(3)  No  change. 

(4)  No  change. 

This  Statement  is  made  as  of  Febru¬ 
ary  20,  1970. 

Dated:  February  20,  1970. 

Owen  A.  Lentz. 

]F.R  Doc.  70-2610;  Filed,  Mar.  3,  1970; 

8:48  a.m.] 


ROBERT  R.  McLAGAN 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months: 

( 1 )  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Febru- 
ai’y  1,  1970. 

Dated;  February  9,  1970. 

Robert  R.  McLagan. 

(F.R.  Doc.  70-2611;  Filed,  Mar.  3,  1970; 
8:48  am.] 

CHARLES  S.  McNEER 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements  of 
section  710(b)(6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months: 

(1)  No  change. 

(2)  No  change. 


mi) 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Febru- 
ai-y  2,  1970. 

Dated:  February  2,  1970. 

Charles  S.  McNeer. 

]PR  Doc.  70-2612;  Piled,  Mar.  3,  1970: 
8:48  am.] 


W.  I.  MARTIN 

Statement  of  Changes  in  Financ'al 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28. 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during 
the  past  6  months : 

( 1 )  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Feb¬ 
ruary  22,  1970. 

Dated:  February  16,  1970. 

W.  I.  Martin. 

]P.R.  Doc.  70  2617;  Filed,  Mar.  3,  1970; 
8:48  a.m  ] 


JULIO  A.  NEGRONI 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)(6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during 
the  past  6  months : 

(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Febru¬ 
ary  1970. 

Dated;  February  3,  1970. 

Julio  A.  Negroni. 

]F.R.  Doc.  70-2613;  Filed.  Mar.  3,  1970; 
8:48  a.m.] 


LEROY  J.  SCHULTZ 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)(6)  of  the  Defen.se 
Production  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months : 

(1)  None. 

(2)  None 

(3)  None. 

(4)  None. 
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This  statement  is  made  as  of  Febru¬ 
ary  2,  1970. 

Dated:  February  2, 1970. 

Leroy  J.  Schultz. 

|F.R.  Doc.  70-2614;  Piled,  Mar.  3.  1970; 
8:48  a.m.] 


CHARLES  W.  WATSON 

Statement  of  Changes  in  Financial 
Interests 

In  accordance  with  the  requirements 
of  section  710(b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
past  6  months: 

(1)  No  change. 

(2)  No  change. 

(3)  No  change. 

(4)  No  change. 

This  statement  is  made  as  of  Febm- 
ary  2.  1970. 

Dated:  February  2, 1970. 

Charles  W.  Watson. 

[P.R.  Doc.  70-2615;  Filed.  Mar.  3,  1970; 
8:48  a.m.] 


DEPARTMENT  OF  COMMEkCE 

Bureau  of  International  Commerce 

[Case  No.  401] 

KAZUO  IIDA,  ET  AL. 

Order  Denying  Export  Privileges 

In  the  matter  of  Kazuo  lida,  6-5  Shiba 
4-chome,  Minato-ku,  Tokyo,  Japan, 
Masaji  Nagasaka,  6-5  Shiba  4-chome, 
Minato-ku,  Tokyo,  Japan,  Masaaki  Ono, 
and  Nihon  Tokushu  Denki  K.K.,  23-16 
Kichijoji  Hon-cho  4-chome,  Musashlno 
City,  Tokyo,  Japan,  Takeo  Kawasaki,  28 
Tstsumi-cho,  Takasaki  City,  Gumma 
Prefecture,  Japan,  Isao  Kanno,  5-2 
Shinbashi  3-chome,  Minato-ku,  Tokyo, 
Japan,  respondents.  Shinwa  Tsusho 
(Yungen  Kaisha),  6-5  Shiba  4-chome, 
Minato-ku,  Tokyo,  Japan,  Meikon  Sho- 
kal  K.K.,  4-2  Shinbashi  3-chome, 

Minato-ku,  Tokyo,  Japan,  Japan  Holst 
K.K.,  1-28  Kanda,  Suda-cho,  Chiyoda- 
ku,  Tokyo,  Japan,  related  parties. 

On  July  24,  1969,  the  Director,  Investi¬ 
gations  Division,  OfiBce  of  Export  Con¬ 
trol  issued  a  charging  letter  against  the 
above  respondents  charging  violations  of 
the  Export  Control  Act  of  1949,‘  and  the 
regulations  thereunder.  The  charging 
letter  was  duly  served  on  respondents. 
The  respondent  Ono,  for  himself  and  for 
Nilion  Tokushu  Denki  K.K.  (herein- 


'  This  Act  has  been  succeeded  by  the  Ex¬ 
port  Administration  Act  of  1969,  Public  Law 
91-184,  approved  Dec.  30,  1969.  Section  13(b) 
of  the  new  Act  provides,  "All  outstanding 
delegations,  rules,  regulations,  orders,  li¬ 
censes,  or  other  forms  of  administrative 
action  under  the  Export  Control  Act  of 
1949  »  •  •  shall,  until  amended  or  revoked, 
remain  In  full  force  and  effect,  the  same  as 
If  promulgated  under  this  Act”. 


NOTICES 

after  referred  to  as  NTD)  which  he  con¬ 
trols  and  of  which  he  is  representative 
managing  director,  filed  an  answer  but 
did  not  request  a  hearing.*  The  other 
respondents  failed  to  answer  the  charges 
and  in  accordance  with  section  388.4  of 
the  Export  Control  Regulations  were 
held  in  default.  The  Compliance  Com¬ 
missioner  held  an  informal  hearing  on 
November  25,  1969,  at  which  documen¬ 
tary  evidence  to  support  the  charges 
was  presented  on  behalf  of  the  Investi¬ 
gations  Division. 

The  charging  letter  contains  two  num¬ 
bered  charges.  Charge  I  recites  the  facts 
regarding  the  issuance  of  an  order  deny¬ 
ing  export  privileges  for  an  indefinite 
period  against  respondent  lida  on  Feb¬ 
ruary  16,  1965  (30  F.R.  2414),  and  notice 
thereof  to  liim  and  also  regarding  the 
determination  by  the  Director,  Office  of 
Export  Control,  on  March  3,  1965,  that 
respondent  Nagasaka  was  a  related  party 
to  lida  and  notice  of  such  determination 
to  Nagasaka.  It  was  alleged  that  in  1965 
and  1966  respondent  Nagasaka  in  con¬ 
nection  with  six  ’  transactions,  in  viola¬ 
tion  of  the  prohibitions  of  the  denial 
order,  acting  through  a  Japanese  firm  as 
an  intermediary,  negotiated  with  respect 
to,  ordered,  purchased,  and  in  part  re¬ 
ceived,  U.S. -origin  electronic  commodi¬ 
ties.  It  was  also  alleged  that  Nagasaka, 
in  violation  of  the  denial  order,  delivered 
certain  of  the  commodities  to  lida.  It 
was  further  alleged  that  lida,  in  violation 
of  the  denial  order,  participated  in  the 
financing  of  certain  of  the  commodities. 

Charge  II  alleges  certain  false  and  mis¬ 
leading  representations  and  statements 
in  the  course  of  an  investigation  against 
lida,  Ono,  Kawasaki,  and  Kanno. 

The  Compliance  Commissioner  has 
considered  the  charging  letter,  the  an¬ 
swer  of  Ono,  and  the  evidence  in  support 
of  the  charges.  He  has  submitted  to  the 
imdersigned  his  report  which  includes 
findings  of  fact  and  findings  that  viola¬ 
tions  have  occurred  and  he  has  recom¬ 
mended  that  the  sanctions  hereinafter 
set  forth  be  imposed  against  respond¬ 
ents.  The  Compliance  Commissioner  has 
submitted  the  record  in  the  case  includ¬ 
ing  charging  letter,  answer  of  Ono,  and 
exhibits. 

After  consideration  of  the  record, 
I  adopt  as  my  own  the  following  findings 
of  fact  of  the  Compliance  Commissioner. 

Findings  of  fact.  1.  The  individual  re¬ 
spondents  in  this  case  are  businessmen 
engaged  in  trade  in  Tokyo,  Japan.  Their 
connections  are  as  follows:  lida  is  presi¬ 
dent  of  the  firm  Shinwa  Tsusho  (Yungen 
Kaisha) ,  which  is  engaged  in  importing 
electrical  and  telecommunications  equip¬ 
ment:  Nagasaka  deals  in  electronic 
equipment  and  maintains  office  space  in 
Shinwa’s  premises;  Ono  controls  and  Is 
the  principal  official  of  Nihon  Tokushu 
Denki  K.K.  (NTD) ,  a  firm  engaged  in  the 
manufacture  of  telecommunications 


‘  In  the  transactions  In  question  Ono 
acted  for  NTD.  Where  the  context  so  per¬ 
mits  reference  herein  to  Ono  will  also  include 
NTD. 

•Charges  relating  to  eight  transactions 
were  alleged  but  charges  with  respect  to  two 
of  them  were  withdrawn  at  the  hearing. 


equipment  and  parts;  Kawasaki  was 
president  and  principal  official  of  Toyo 
Machinery  Trading  Co.,  Ltd.,  a  firm  en¬ 
gaged  in  dealing  in  industrial  chemical 
products.  This  company  changed  its 
name  to  Japan  Holst  K.K.;  Kanno  is 
president  of  Meikon  Shokai  K.K.,  a  firm 
engaged  in  packing  services  and  trans-  i 
portation  and  also  as  dealer  in  various  ' 
types  of  commodities.  | 

2.  On  February  16,  1965,  the  Director, 
Office  of  Export  Control  issued  an  order  i 
effective  February  22,  1965,  against  re¬ 
spondent  lida  denying  export  privileges 
for  an  indefinite  period  because  of  failure 

to  furnish  responsive  answers  to  inter¬ 
rogatories.  This  order  was  published  in 
the  Federal  Register  (30  F.R.  2414,  Feb. 

24,  1965),  and  was  served  on  said  1 
respondent. 

3.  On  February  18,  1965,  the  Director, 
Office  of  Export  Control  made  a  determi¬ 
nation  (pursuant  to  §  388.1(b)  of  the 
Export  Control  Regulations)  that  the 
respondent  Nagasaka  was  a  related  party 
to  respondent  lida.  On  March  3,  1965, 
Nagasaka  was  informed  of  this  deter¬ 
mination  and  was  advised  that  all  of  the  i 
restrictions  and  prohibitions  of  the  afore¬ 
said  denial  order  against  lida  were  appli¬ 
cable  to  him. 

4.  By  virtue  of  the  foregoing  denial 
order  and  related  party  determination, 
the  respondents  lida  and  Nagasaka  were  ' 
prohibited  from  participating  directly  or 
indirectly.  In  any  manner  or  capacity,  in  | 
any  transaction  involving  commodities  j 
or  technical  data  exported  or  to  be  ex-  \ 
ported  from  the  United  States.  The  re-  ! 
strictions  included,  among  other  things,  \ 
ordering,  receiving,  delivering,  and  fi¬ 
nancing  U.S.-origin  commodities. 

5.  After  Nagasaka  was  informed  of  the 
aforesaid  restrictions  against  him  and  In 
order  to  evade  them  he  obtained  the  \ 
services  of  respondent  Ono,  acting  for  the  | 
firm  NTD,  to  order  and  procure  for  him  j 
(Nagasaka)  electronic  equipment  manu-  j 
factured  In  the  United  States. 

6.  Pursuant  to  these  arrangements 

Ono  placed  orders  for  Nagasaka  for  U.S.- 
origin  electronic  equipment  valued  in  ex¬ 
cess  of  $200,000.  This  equipment,  all  of 
strategic  nature,  included  oscilloscopes,  | 
oscillators,  power  meters,  and  accessories  ; 
for  such  equipment.  Nagasaka  particl-  : 
pated  in  the  financing  of  the  purchase  of  ; 
said  equipment.  ■ 

7.  Pursuant  to  the  orders  placed  by  i 
Ono  for  Nagasaka,  equipment  and  ac-  ; 
cessories  valued  in  excess  of  $80,000  were 
exported  from  the  United  States,  were 
received  by  Ono,  and  were  delivered  to 
Nagasaka.  With  resp>ect  to  additional 
equipment  ordered  by  Ono  for  Nagasaka 
the  latter’s  interest  in  obtaining  said 
equipment  came  to  the  attention  of  the 
Office  of  Export  Control  before  the  ex¬ 
portations  were  made  and  the  exporta¬ 
tions  were  prevented. 

8.  The  respondent  Nagasaka  caused  to  I 
be  delivered  to  respondent  lida  two  of  | 
the  aforementioned  oscillators,  valued  at  | 
approximately  $17,000,  which  lida  had 
reason  to  know  were  of  U.S.  origin. 

9.  The  respondent  lida  participated  in 
the  financing  of  the  purchase  of  six  of 
the  aforesaid  oscillators  referred  to  In 
Finding  6  (other  than  those  referred  to 
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in  Finding  8)  valued  in  excess  of  $20,000. 
which  he  had  reason  to  know  were  of 
U.S.  origin. 

10.  Neither  Nagasaka  nor  lida  ob¬ 
tained  the  authorization  of  the  Office  of 
Export  Control  to  participate  in  the  fore¬ 
going  transactions. 

11.  During  the  course  of  the  investiga¬ 
tion  to  determine  whether  such  of  the 
aforesaid  commodities  as  were  exported 
from  the  United  States  were  disposed  of 
in  accordance  with  the  U.S.  Export  Con¬ 
trol  Regulations  respondents  lida,  Ono, 
Kawasaki,  and  Kanno  made  false  and 
misleading  representations  and  state¬ 
ments  to  officials  of  U.S.  agencies  acting 
on  behalf  of  the  Office  of  Ebcjwrt  Control. 

12.  Respondent  lida  falsely  stated  that 
he  had  no  knowledge  of  any  of  the  trans¬ 
actions  relating  to  the  equipment  re¬ 
ferred  to  in  Finding  7,  whereas  in  fact  he 
knew  of  at  least  one  of  said  transactions 
inasmuch  as  he  participated  in  the 
financing  of  the  purchase  of  oscillators 
as  set  forth  in  Finding  9. 

13.  Respondent  Ono.  acting  individ¬ 
ually  and  on  behalf  of  his  firm  NTD, 
made  false  statements  and  representa¬ 
tions  as  follows; 

(a)  He  stated  that  10  oscilloscopes 
which  he  ordered  and  received  were  for 
use  in  his  factory  for  testing  purposes, 
when  in  fact  he  knew  that  the  oscillo¬ 
scopes  were  to  be  turned  over  to 
Nagasaka. 

(b)  He  stated  that  he  was  unable  to 
use  the  said  10  oscilloscop)es  as  originally 
planned  and  he  turned  them  over  to 
Kawasaki  who  handled  the  financial  ar¬ 
rangements,  when  in  fact  he  turned 
them  over  to  Nagasaka  who  handled  the 
financial  arrangements. 

(c)  He  stated  that  the  equipment 
(other  than  the  10  oscilloscopes)  was  or¬ 
dered  for  Kawasaki  who  handled  the 
financial  arrangements,  when  in  fact  he 
knew  that  the  said  equipment  was  or¬ 
dered  for  Nagasaka  who  handled  the 
financial  arrangements. 

(d)  He  stated  that  he  learned  in  Au¬ 
gust  1966  that  the  U.S. -origin  equipment 
he  ordered  was  subject  to  International 
export  controls,  when  in  fact  he  knew  or 
had  reason  to  know  as  early  as  Septem¬ 
ber  1965  that  this  equipment  was  subject 
to  such  controls. 

14.  Respondent  Kawasaki  falsely 
stated  that  certain  of  the  equipment  re¬ 
ferred  to  in  Finding  6  was  ordered  on  his 
behalf,  w'hen  in  fact  he  knew  that  the 
equipment  was  ordered  for  Nagasaka. 

.  15.  The  respondent  Kanno  falsely 
stated  that  he  did  not  know  the  denied 
party  lida,  when  in  fact  he  did  know  him 
since  lida  was  a  director  in  Kanno’s  firm, 
Meikon  Shokai  K.K. 

Based  on  the  foregoing  I  have  con¬ 
cluded  as  follows: 

<  a)  The  respondent  Nagasaka  violated 
55  387.4,  387.6,  and  387.10  of  the  U.S. 
Export  Control  Regulations  and  the  Of¬ 
fice  of  Export  Control  denial  order  of 
Febioiary  16,  1965,  which  was  applicable 
to  him,  in  that  without  prior  disclosure 
of  the  facts  to,  and  spKJCific  authorization 
from,  the  Office  of  Export  Control,  he 
participated  in  the  ordering,  receiving, 
financing,  and  disposing  of  commodities 


exported  or  to  be  exported  from  the 
United  States  with  knowledge  that  such 
conduct  was  in  violation  of  the  U.S.  Ex¬ 
port  Control  Regulations  and  of  the  said 
denial  order  of  February  16,  1965,  and 
also  causing  the  delivery  of  U.S.-origin 
commodities  to  a  denied  party. 

(b)  The  respondent  lida  violated 
§§  387.4  and  387.6  of  the  U.S.  Export 
Control  Regulations  and  the  Office  of 
Export  Control  denial  order  of  Febru¬ 
ary  16,  1965,  in  that  without  prior  dis¬ 
closure  of  the  facts  to,  and  specific  au¬ 
thorization  from,  the  Office  of  Export 
Control,  he  received  commodities  ex¬ 
ported  from  the  United  States  and  par¬ 
ticipated  in  the  financing  of  the  purchase 
of  such  commodities  with  knowledge  that 
such  conduct  was  in  violation  of  the  U.S. 
Export  Control  Regulations  and  of  said 
denial  order  of  February  16,  1965.  Fur¬ 
ther,  said  respondent  violated  §  387.5  of 
said  regulations  in  that  he  made  false 
statements  to  an  official  of  a  U.S.  Gov¬ 
ernment  agency  in  the  course  of  an 
investigation  instituted  under  authority 
of  the  U.S.  Export  Control  Act. 

(c)  The  respondents  Ono  and  Iris  firm 
Nihon  Tokushu  Denki  K.K.,  Kawasaki, 
and  Kanno  violated  §  387.5  of  said  regu¬ 
lations  in  that  they  made  false  state¬ 
ments  to  officials  of  a  U.S.  Government 
agency  in  the  course  of  an  investigation 
instituted  under  authority  of  the  U.S. 
Export  Control  Act. 

The  matters  set  forth  in  the  answer  of 
respondent  Ono  have  been  considered 
and  they  do  not  constitute  a  defense  to 
the  charges  of  false  statements  made  by 
him.  Even  if  Nagasaka  had  misled  Ono, 
used  his  seal  without  authority,  prepared 
documents  in  the  name  of  NTD  without 
permission,  and  later  apologized  to  Ono, 
it  does  not  excuse  Ono's  conduct  in  mak¬ 
ing  false  statements. 

By  reason  of  the  connection  of  the  re¬ 
spondents  lida,  Kawasaki,  and  Kanno 
with  the  respoctive  firms,  Shinwa  Tsusho 
(Yungen  Kaisha),  Japan  Holst  K.K., 
and  Meikon  Shokai  K.K.,  it  is  hereby 
determined  that  said  firms  are  related 
parties  to  said  respondents  within  the 
purview  of  §  388.1(b)  of  the  Export  Con¬ 
trol  Regulations  and  the  prohibitions  and 
restrictions  applicable  to  said  respond¬ 
ents  are  applicable  to  said  respective 
firms. 

I  have  considered  the  record  in  the 
case  and  the  repoil;  and  recommenda¬ 
tions  of  the  Compliance  Commissioner, 
and  being  of  the  opinion  that  his  recom¬ 
mendations  as  to  the  sanctions  that 
should  be  imposed  are  fair  and  just,  and 
calculated  to  achieve  effective  enforce¬ 
ment  of  the  law;  It  is  hereby  ordered: 

I.  All  outstanding  licenses  in  which 
the  respondents  appear  or  participate  in 
any  manner  are  hereby  revoked  and  shall 
be  returned  forthwith  to  the  Bureau  of 
International  Commerce  for  cancellation. 

II.  The  respondents  Kazuo  lida  and 
Masaji  Nagasaka  for  the  duration  of  ex¬ 
port  controls,  the  respondents  Masaakl 
Ono  and  Nihon  Tokushu  Denki  K.K., 
for  a  period  of  5  years,  the  respondents 
Takeo  Kawasaki  for  the  poriod  of  5  years 
except  as  hereinafter  qualified  in  Part 
IV(a)  and  the  respondent  Isao  Kanno 


for  the  period  of  2  years  except  as  here 
inafter  qualified  in  Part  IV (b)  are  hereby 
denied  all  privileges  of  participating,  di¬ 
rectly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction,  involving 
commodities  or  technical  data  exported 
from  the  United  States  in  whole  or  in 
part,  or  to  be  exported,  or  which  are 
otherwise  subject  to  the  Export  Control 
Regulations.  Without  limitation  of  the 
generality  of  the  foregoing,  participation 
prohibited  in  any  such  transaction  either 
in  the  United  States  or  abroad  shall  in¬ 
clude  participation;  (a)  As  a  party  or 
as  a  representative  of  a  party  to  any 
validated  export  license  application;  (b) 
in  the  preparation  or  filing  or  any  export 
license  application  or  reexportation  au¬ 
thorization,  or  document  to  be  submit¬ 
ted  therewith;  (c)  in  the  obtaining  or 
using  of  any  validated  or  general  export 
license  or  other  export  contiol  docu¬ 
ments:  (d)  in  the  carrying  on  of  negotia¬ 
tions  with  respect  to,  or  in  the  receiving, 
ordering,  buying,  selling,  delivering,  stor¬ 
ing,  using,  or  disposing  of  any  commodi¬ 
ties  or  technical  data;  (e)  in  the  financ-  , 
ing,  forwarding,  transporting,  or  other’ 
servicing  of  such  commodities  or  techni¬ 
cal  data. 

III.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  respond¬ 
ents,  but  also  to  their  successors,  agents, 
representatives,  and  employees,  and  to 
any  person,  firm,  corporation,  or  other 
business  organization  with  w'hich  they 
now  or  hereafter  may  be  related  by  af¬ 
filiation,  ownership,  control,  position  of 
responsibility,  or  other  connection  in  tlie 
conduct  of  trade  or  services  connected 
therewith,  including  the  firm  Shinwa 
Tsusho  (Yungen  Kaisha)  as  a  related 
party  to  Kazuo  lida,  the  firm  Japian 
Holst  K.K.  as  a  related  party  to  Takeo 
Kawasaki,  and  the  firm  Meikon  Shokai 
K.K.,  as  a  related  party  to  Isao  Kanno. 

IV(a)  Two  years  after  the  effective 
date  of  this  order  tlie  respondent  Kawa¬ 
saki  may  apply  to  have  the  effective 
denial  of  his  export  privileges  held  in 
abeyance  while  he  remains  on  probation. 
Such  application  as  may  be  filed  by  said 
respondent  shall  be  supported  by 
evidence  showing  his  compliance  with 
the  terms  of  this  order  and  such  dis¬ 
closure  of  his  import  and  export  trans¬ 
actions  as  may  be  necessary  to  determine 
his  compliance  with  this  order.  Such  ap¬ 
plication  will  be  considered  on  its  merits 
and  in  the  light  of  conditions  and 
policies  existing  at  that  time.  Said  re¬ 
spondent’s  export  privileges  may  be  re¬ 
stored  under  such  terms  and  conditions 
as  appear  to  be  appropriate. 

(b)  Six  months  after  the  effective 
date  of  this  order,  without  further  order 
of  the  Bureau  of  International  Com¬ 
merce,  the  respondent  Kanno  shall  have 
his  export  privileges  restored  condi¬ 
tionally  and  thereafter  for  the  re¬ 
mainder  of  the  2-year  denial  period  he 
shall  be  on  probation.  'The  conditions  of 
probation  are  that  said  resp>ondent  shall 
fully  comply  with  all  requirements  of  the 
Export  Administration  Act  of  1969  and 
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all  regulations,  licenses,  and  orders  is¬ 
sued  thereunder  and  issued  under  the 
Export  Control  Act  of  1949  as  amended. 

Upon  a  finding  by  the  Director,  Office 
of  Export  Control,  or  such  other  official 
as  may  be  exercising  the  duties  now 
exercised  by  him,  that  the  respondent 
Kanno  has  knowingly  failed  to  comply 
with  the  requirements  and  conditions  of 
this  order  or  with  any  of  the  conditions 
of  probation,  said  official  at  any  time, 
with  or  without  prior  notice  to  said  re¬ 
spondent,  by  supplemental  order,  may 
revoke  the  probation  of  said  respondent, 
revoke  all  outstanding  validated  export 
licenses  to  which  said  respondent  may  be 
a  party  and  deny  to  said  respondent 
all  exp>ort  privileges  for  a  period  up 
to  18  months.  Such  order  shall  not 
preclude  the  Bureau  of  International 
Commerce  from  taking  further  action 
against  said  respondent  for  any  viola¬ 
tion,  as  shall  be  warranted.  On  the  entry 
of  a  supplemental  order  revoking  said 
resix)ndent’s  probation  without  notice,  he 
may  file  objections  and  request  that  such 
order  be  set  aside,  and  may  request  an 
oral  hearing,  as  provided  in  §  388.16  of 
the  Export  Control  Regulations,  but 
pending  such  further  proceedings,  the 
order  of  revocation  shall  remain  in 
effect. 

V.  During  the  time  when  any  respond¬ 
ent  or  other  person  within  the  scope  of 
this  order  is  prohibited  from  engaging 
in  any  activity  within  the  scope  of  Part 
II  hereof,  no  person,  firm,  corporation, 
partnership,  or  other  business  organiza¬ 
tion,  whether  in  the  United  States  or 
elsewhere,  without  prior  disclosure  to, 
and  specific  authorization  from,  the 
Bureau  of  International  Commerce,  shall 
do  any  of  the  following  acts,  directly  or 
Indirectly,  in  any  manner  or  capacity, 
on  behalf  of  or  in  any  association  with 
any  respondent  or  other  person  denied 
export  privileges  within  the  scope  of  this 
order,  or  whereby  any  such  resp>ondent 
or  such  other  person  may  obtain  any 
benefit  therefrom  or  have  any  interest 
or  participation  therein,  directly  or  in¬ 
directly:  (a)  Apply  for,  obtain,  transfer, 
or  use  any  license.  Shipper’s  Export 
Declaration,  bill  of  lading,  or  other  ex¬ 
port  control  document  relating  to  any 
exportation,  reexportation,  transship¬ 
ment,  or  diversion  of  any  commodity  or 
technical  data  exported  or  to  be  exix>rted 
from  the  United  States,  by,  to,  or  for  any 
such  respondent  or  other  person  denied 
export  privileges  within  the  scope  of  this 
order;  or  (b)  order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  fomard,  trans¬ 
port,  finance,  or  otherwise  service  or  par¬ 
ticipate  in  any  exportation,  reexporta¬ 
tion,  transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

Dated:  Pebruai-y  24,  1970. 

This  order  shall  become  effective  on 
March  5,  1970. 

Rauer  H.  Meyer, 
Director,  Office  of  Exjxyrt  Control. 

(P.R.  Doc.  70-2618;  Piled,  Mar.  3,  1970; 

8;48  a.m.] 


Maritime  Administration 

ISTHMIAN  LINES,  INC. 

Notice  of  Application 

Notice  is  hereby  given  that  Isthmian 
Lines,  Inc.,  by  letter  of  January  15,  1970, 
has  applied  for  operating-differential 
subsidy  on  two  services  on  Trade  Route 
No.  18,  which  services  may  also  serve 
ports  of  Trade  Route  Nos.  10,  13,  15A, 
and  15B.  The  number  of  sailings  and 
description  of  the  services  on  which 
Isthmian  Lines,  Inc.,  has  applied  for 
operating-differential  subsidy  are  as 
follows: 

1.  India-Pakistan-Ceylon  Service.  A 
minimum  of  24  and  a  nlaximum  of 
36  sailings  per  year  between  U.S. 
Atlantic  and  gulf  coast  ports,  on  the 
one  hand,  and  on  the  other  hand,  ports 
in  the  Eastern  Mediterranean  (Lebanon, 
Egypt),  Red  Sea  ports,  and  ports  in 
West  India,  West  Pakistan,  Blast  India, 
East  Pakistan,  and  Ceylon.  Service  will 
operate  eastbound  from  the  United 
States  via  the  Suez  Canal,  or,  as  an 
alternative  route  when  the  Suez  Canal 
is  closed,  via  the  Cape  of  Good  Hope, 
with  privilege  of  calling  at  Durban, 
Lorenco  Marques,  Beira,  and  Mombasa. 

2.  Pefsian  Gulf  Service.  A  minimum 
of  18  and  a  maximum  of  30  sailings  per 
year  from  U.S.  Atlantic  and  gulf  ports 
to  ports  in  the  Eastern  Mediterranean 
(Lebanon,  Egypt),  the  Red  Sea,  and  the 
Persian  Gulf,  returning  via  West  Coast 
India,  West  Pakistan,  Red  Sea,  and 
Eastern  Mediterranean  (Egypt,  Leb¬ 
anon)  ports.  Service  will  operate  east- 
bound  from  the  United  States  via  the 
Suez  Canal,  or  as  an  alternative  route 
when  the  Suez  Canal  is  closed,  via  the 
Cape  of  Good  Hope  with  privilege  of 
calling  at  Durban,  Lorenco  Marques, 
Beira,  and  Mombasa. 

Any  person,  firm,  or  corporation  hav¬ 
ing  any  interest  in  such  application  and 
desiring  a  hearing  on  issues  pertinent 
to  section  605(c)  of  the  Merchant  Marine 
Act,  1936,  as  amended,  46  U.S.C.  1175, 
.should,  by  the  close  of  business  on 
March  17,  1970,  notify  the  Secretary, 
Maritime  Subsidy  Board  in  writing  in 
triplicate,  and  file  petition  for  leave  to 
intervene  in  accordance  with  the  rules  of 
practice  and  procedure  of  the  Maritime 
Subsidy  Board. 

In  the  event  a  section  605(c)  hearing 
Is  ordered  to  be  held,  the  purpose  thereof 
will  be  to  receive  evidence  relevant  to  ( 1 ) 
w’hether  the  application  is  one  with  re¬ 
spect  to  a  vessel  to  be  operated  on  a  serv¬ 
ice,  route,  or  line  seiwed  by  citizens  of 
the  United  States  which  would  be  in 
addition  to  the  existing  service,  or  serv¬ 
ices,  and  if  so,  whether  the  service  already 
provided  by  vessels  of  U.S.  registry  in 
such  service,  route,  or  line  is  inadequate, 
and  (2)  whether  in  the  accomplishment 
of  the  purposes  and  policy  of  the  Act 
additional  vessels  should  be  operated 
thereon. 

If  no  request  for  hearing  and  petition 
for  leave  to  intervene  is  received  within 
the  specified  time,  or  if  the  Maritime 
Subsidy  Board  deteimines  that  petitions 
for  leave  to  Intervene  filed  within  the 
specified  time  do  not  demonstrate  suf¬ 


ficient  interest  to  warrant  a  hearing,  the 
Maritime  Subsidy  Board  will  take  such 
action  as  may  be  deemed  appropriate. 

By  order  of  the  Maritime  Subsidy 
Board. 

Dated;  Febniary  26, 1970. 

James  S.  Dawson,  Jr., 

Secretary. 

|FR  Doc.  70-2632;  Filed,  Mar.  3,  1970; 
8:49  a.m.] 

DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Food  and  Drug  Administration 
ANSUL  CO. 

Notice  of  Filing  of  Petition  Regarding 
Pesticides 

Pursuant  to  provisions  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  408 
(d>(l»,  68  Stat.  512;  21  U.S.C.  346a(d) 

( 1 ) ) .  notice  is  given  that  a  petition  (PP 
0F0911)  has  been  filed  by  The  Ansul  Co., 
Marinette,  Wis.  54143,  proposing  estab¬ 
lishment  of  a  tolerance  (21  CFR  Part 
120)  of  2  parts  per  million  for  residues 
of  elemental  arsenic  resulting  from  ap¬ 
plication  of  the  defoliant  cacodylic  acid 
(dimethylarsinic  acid)  in  or  on  the  raw 
agricultural  commodity  cottonseed.  Tlie 
petitioner  was  notified  of  the  recommen¬ 
dations  of  the  Secretary’s  Commission 
on  Pesticides  and  'Their  Relationship  to 
Environmental  Health  and  requested 
that  the  petition  be  filed. 

The  analytical  method  proposed  in 
the  petition  for  determining  residues  of 
arsenic  involves  digestion  of  the  sample 
in  a  nitric-sulfuric  acid  mixture  to  de¬ 
stroy  organic  matter,  reduction  to  ar¬ 
sine,  and  detection  of  the  arsine  by  silver 
diethyldithiocarbamate  solution. 

Dated:  February  20,  1970. 

R.  E.  Duggan, 

Acting  Associate  Commissioner 
for  Compliance. 

|PR  Doc.  70-2576;  Filed,  Mar.  3,  1970; 

8:45  a.m.  I 

HOFFMANN-LA  ROCHE,  INC. 

Notice  of  Filing  of  Petition  for  Food 

Additive  Sulfadimethoxine 

Pursuant  to  provisions  of  the  Federal 
Food.  Dnig,  and  Cosmetic  Act  (sec.  4^9 
(b)(5),  72  Stat.  1786;  21  U.S.C.  348(b) 
(5) ) ,  notice  is  given  that  a  petition  (31- 
205V)  has  been  filed  by  Hoffmann-La- 
Roche,  Inc.,  Nutley,  N.J.  07110,  propos¬ 
ing  that  §  121.311  Sulfadimethoxine  (21 
CFR  121.311)  be  amended  to  reduce  the 
required  preslaughter  withdrawal  period 
for  sulfadimethoxine  from  10  to  5  days 
regarding  its  use  in  the  drinking-water 
treatment  of  turkeys. 

Dated:  February  18, 1970. 

R.  E.  Duggan, 

Acting  Associate  Commissioner 
for  Compliance. 

I  P  R  Doc.  70-2578;  Filed,  Mar.  3,  1970; 

8:45  am.] 
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R.  P.  SCHERER  CORP. 

\ 

Notice  of  Filing  of  Petition  for  Food 
Additives 

Pursuant  to  provisions  of  the  Federal 
Pood,  Drug,  and  Cosmetic  Act  (sec.  409 
(b)(5),  72  Stat.  1786;  21  U.S.C.  348(b) 
(5) ) ,  notice  is  given  that  a  petition  (PAP 
OA2508)  has  been  filed  by  R.  P.  Scherer 
Corp.,  9425  Grinnell  Avenue,  Detroit, 
Mich.  48213,  proposing  that  §  121.1058 
Silicon  dioxide  (21  CFR  121.1058)  be 
amended  to  provide  for  the  safe  use  of 
silicon  dioxide  as  a  thickener,  suspending 
agent,  and  dispersing  agent  in  encapsu¬ 
lated  foods. 

Dated:  February  20,  1970. 

R.  E.  Duggan, 

Acting  Associate  Commissioner 
for  Compliance. 

(F.R.  Doc.  70-2577;  Filed,  Mar.  3.  1970; 
8:45  a.m.] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  21866,  etc.;  Order  70-2-121] 

DOMESTIC  PASSENGER-FARES, 

COACH  AND  ECONOMY  SEATING, 

AND  JOINT  FARES 

Order  Defining  Scope  of  Investigation 
and  Order  of  Consolidation 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C., 
on  the  26th  day  of  February  1970. 

Domestic  passenger-fare  investigation, 
Docket  21866;  Coach  and  economy  seat¬ 
ing  configurations,  Dockets  21798,  21868; 
and  Joint  fares.  Docket  21867. 

By  Order  70-1-147,  dated  January  29, 
1970,  the  Board  instituted  a  general  in¬ 
vestigation  of  the  level  and  structure  of 
passenger  fares  in  the  scheduled  serv¬ 
ices  of  the  domestic  trunkline  and  local- 
service  air  carriers  within  the  48  contig¬ 
uous  States  and  the  District  of  Colum¬ 
bia.  In  that  order  we  outlined  in  general 
terms  the  scope  of  the  investigation  and 
stated  our  intention  that  the  investiga¬ 
tion  be  expedited  to  the  fullest  extent 
possible  consistent  with  the  development 
of  an  adequate  record.  In  order  to  accom¬ 
plish  these  purposes,  we  determined  that 
the  conduct  of  separate  and  simulta¬ 
neous  proceedings  would  be  necessary 
and  that  the  policy  issues  involved  in  the 
various  phases  of  the  investigation  would 
be  submitted  for  Board  decision  as  hear¬ 
ing  or  rulemaking  procedures  are 
completed. 

The  purpose  of  this  order  is  to  set 
forth  the  scope  of  the  Issues  that  we 
believe  can  be  decided  in  separate  pro¬ 
ceedings  before  we  make  our  final  fare- 
level  and  fare-structure  decisions  in  the 
case.  We  recognize  that  some  of  the  is¬ 
sues  we  are  setting  for  separate  investi¬ 
gation  are  interrelated.  However,  we 
shall  expect  the  parties  and  the  ex¬ 
aminers  to  make  every  effort  to  define 
subissues  narrowly  so  that  the  principal 
issues  in  each  proceeding  can  be  decided 
by  the  Board  before  we  decide  the  ulti¬ 
mate  fare-level  and  fare-structure 
questions. 


We  have  determined  that  nine  sep¬ 
arate  proceedings  shall  be  conducted  as 
follows: 

1.  Aircraft  Depreciation. 

2.  Leased  Aircraft. 

3.  Deferred  Federal  Income  Taxes. 

4.  Joint  Fares. 

5.  Discount  Fares. 

6.  Load  Factor  and  Seating  Configura¬ 
tions. 

7.  Fare  Level. 

8.  Rate  of  Return. 

9.  Fare  Structure. 

We  believe  that  the  first  three  phases 
listed  can  be  handled  most  expeditiously 
by  rulemaking  proceedings,  and  we  will 
issue  notices  of  proposed  rulemaking 
with  respect  to  these  issues  at  an  early 
date.  The  remaining  six  phases  will  be 
set  for  hearing  promptly,*  and  prehear¬ 
ing  conferences  on  each^of  these  phases 
will  be  convened  in  the  next  few  weeks. 
In  order  to  insure  that  there  will  be  mini¬ 
mum  duplication  of  evidence  presented 
but  that  a  full  record  will  be  made  for 
decision  of  each  issue,  all  evidence  pre¬ 
sented  in  any  phase  of  the  entire  investi¬ 
gation  wUl  also  be  available  in  the  docket 
for  consideration  and  decision  in  all 
other  phases.  However,  for  convenience, 
documents  pertaining  to  each  phase  of 
the  proceedings  m  this  docket  will  be 
physically  separated  by  the  Board’s 
Docket  Action.  Therefore,  parties  will 
be  expected  to  identify  documents  with 
the  Docket  No.  21866  followed  by  the 
phase  number  assigned.  For  example, 
that  part  of  the  investigation  dealing 
principally  with  discoimt  fares  will  be 
entitled  “Domestic  Passenger-Fare  In¬ 
vestigation — Discount  Fares,”  and  docu¬ 
ments  filed  therein  should  be  numbered 
Docket  21866-5. 

Finally,  all  parties  should  be  on  notice 
that,  in  the  interest  of  expedition,  we 
may  subsequently  order  the  record  in 
any  separate  hearing  phase  of  the  in¬ 
vestigation  to  be  certified  to  the  Board 
for  decision  rather  than  requiring  the 
issuance  of  an  examiner’s  initial  decision. 

We  now  proceed  to  a  general  outline 
of  the  issues  we  expect  to  be  considered 
In  each  phase  of  the  investigation.  This 
outline  does  not,  of  course,  preclude  con¬ 
sideration  of  other  issues  that  may  be 
raised  by  the  parties  and  found  by  the 
examiners  to  be  necessary  to  decision 
during  the  course  of  the  proceedings. 

1.  Aircraft  Depreciation.  As  we  noted 
in  Order  70-1-147,  the  flight-equipment 
depreciation  standards  adopted  in  1960  in 
the  General  Passenger-Fare  Investiga¬ 
tion  *  are  obsolete.  We  intend  by  this 


‘In  the  Interest  of  meeting  the  Board’s 
objective  that  the  fare  level  Issues  be  sub¬ 
mitted  for  decision  within  approximately  1 
year  of  the  inception  of  this  investigation. 
It  is  suggested  that  the  hearing  examiners 
establish  procedural  dates  which  will  ten¬ 
tatively  provide  for  the  hearing  in  the  Joint 
fare  matter  to  begin  early  in  June,  in  the 
load  factor  and  seating  configuration  phase 
by  mid-July,  in  the  general  fare  level  phase 
by  early  August,  and,  finally,  with  respect 
to  rate  of  return  Issues  by  September  1. 
Prehearing  conference  in  the  discount  fares 
phase  has  already  been  held  and  a  date  for 
hearing  has  been  determined. 

»32  CAB  291  (1960). 


rulemaking  phase  to  adopt  new  stand¬ 
ards  for  the  depreciation  life  and  resid¬ 
ual  value  of  current  aircraft  types  for 
ratemaking  purposes.  A  notice  of  rule- 
making  proposing  new  standards  will 
issued  In  the  near  future  for  the  con¬ 
sideration  and  comment  of  Interested 
persons. 

2.  Leased  Aircraft.  ’The  Board  has  not 
previously  adopted  a  policy  with  respect 
to  the  appropriate  treatment  of  leased 
aircraft  for  ratemaking  purposes.  How¬ 
ever,  because  of  the  increasing  use  of  the 
lease  agreement  as  a  method  of  obtaining 
flight  equipment,  we  believe  such  a  policy 
should  be  adopted  as  a  part  of  this  pro¬ 
ceeding.  ’The  issue  is  whether  actual 
rental  charges  should  be  permitted  as  an 
expense,  or  whether  the  value  of  such 
aircraft  should  be  Included  In  the  in¬ 
vestment  base  as  a  constructed  figure 
and  constructed  depreciation  expense  al¬ 
lowed,  or  whether  some  other  treatment 
is  proper.  An  issue  related  to  the  con- 
structed-investment  approach  involves 
constructed  sources  of  funds,  i.e.,  debt  or 
equity,  and  related  constructed  interest 
expense  applicable  to  the  debt  portion. 
In  our  opinion,  this  phase  of  the  inves¬ 
tigation  can  be  handled  by  rulemaking 
proceedings,  and  a  notice  of  rulemaking 
will  be  Issued. 

3.  Deferred  Federal  Income  Taxes.  As 
we  noted  in  Order  70-1-147,  the  treat¬ 
ment  of  deferred  federal  Income  taxes  for 
ratemaking  purposes  has  been  the  subject 
of  a  number  of  administrative  and  court 
decisions  since  we  issued  our  opinion  in 
the  General  Passenger-Fare  Investiga¬ 
tion  In  1960,  and  we  believe  the  matter 
should  be  reconsidered  herein.  We  in¬ 
tend  to  determine  whether  accruals  for 
defeiTed  income  taxes  under  accelerated 
depreciation  should  be  included  In  the  in¬ 
vestment  ba.se  and  whether  actual  or  nor¬ 
malized  Income  taxes  should  be  recog¬ 
nized  as  an  expense.  A  notice  of  rule- 
making  will  be  issued  inviting  comments 
on  this  question. 

4.  Joint  Fares.  By  Order  70-1-148, 
dated  January  30.  1970,  and  further  dis¬ 
cussed  In  Order  70-1-159,  dated  Janu¬ 
ary  31,  1970,  we  Instituted  an  investiga¬ 
tion  of  Joint  fares  in  Docket  21867. 
Since  that  investigation  would  proceed 
contemporaneously  ^^ith  this  overall  In¬ 
vestigation  of  domestic  passenger  fares 
and  certain  Issues  will  necessitate  the 
gathering  and  consideration  of  duplica¬ 
tive  data,  we  have  determined  in  the  in¬ 
terest  of  reducing  the  burden  on  all 
parties  that  the  joint-fare  case  should 
be  consolidated  In  this  Investigation  and 
conducted  as  a  separate  phase.  As  we 
have  stated  previously,  the  issues  In  this 
phase  of  the  Investigation  are  whether 
existing  and  subsequently  published  Joint 
fares  may  be  unjust  or  imreasonable  or 
unjustly  discriminatory  or  unduly  pref¬ 
erential  or  unduly  prejudicial,  and  if 
foxmd  to  be  unlawful  to  prescribe  lawful 
fares;  whether  the  establishment  of  ad¬ 
ditional  Joint  fares  may  be  required  by 
the  public  convenience  and  necessity; 
and  whether  the  divisions  of  Joint  fares 
may  be  unjust  or  unreasonable  or  in¬ 
equitable  or  unduly  preferential  or  un¬ 
duly  prejudicial  as  between  air  carrier 
parties  thereto,  and  if  so,  to  prescribe  the 
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just,  reasonable,  and  equitable  divisions 
to  be  received  by  the  participating 
carriers.  A  further  Issue  Is  the  just,  rea¬ 
sonable,  and  equitable  date  from  which 
any  adjustment  of  divisions  between 
carriers  should  be  required. 

5.  Discount  Fares.  In  Order  70-1-147, 
we  expanded  the  scope  of  the  investiga¬ 
tion  of  youth  and  family  fares  in  Docket 
18936  to  include  Discover  America 
round-trip  excursion  fares  and  consoli¬ 
dated  that  investigation  in  this  docket. 
In  addition  to  the  issues  currently  under 
investigation  and  specified  in  Order  70- 
1-147,  we  shall  expect  a  sufficient  record 
to  be  developed  in  this  phase  of  the  in¬ 
vestigation  to  enable  us  to  determine  the 
appropriate  relationships  of  the  discount 
fares  investigated  here  to  normal  fares 
in  the  Fare  Level  and  Fare  Structure 
phases  and  to  give  full  consideration  to 
the  relative  proportion  of  discount  fares 
in  various  markets  in  the  Load  Factor 
phase. 

6.  Load  Factor  and  Seating  Configu¬ 
rations.  One  of  the  most  difficult  issues 
to  be  resolved  in  this  investigation  is 
whether  and,  if  so,  in  what  manner  load- 
factor  standards  should  be  established 
for  ratemaking  purposes.  We  discussed 
this  matter  in  some  detail  in  Order  70-1- 
147,  where  we  .said  that,  “if  load-factor 
standards,  per  .se,  are  found  to  be  in  the 
public  interest,  we  believe  that  the  in¬ 
vestigation  should  focus  on  the  follow¬ 
ing  factors,  inter  alia,  for  determining 
the  actual  standard  or  standards  to  be 
implemented:  The  degree,  if  any,  to 
which  load-factor  standards  should  be 
related  to  percentage  of  discount  traffic 
carried:  the  relationship,  if  any,  of  seat¬ 
ing  density  to  the  proposed  standard: 
the  degree,  if  any,  to  which  load-factor 
standards  should  be  varied  according  to 
market  size  and/or  the  number  of  com¬ 
petitors  in  a  market;  whether  there 
should  be  a  variation  in  the  standard 
or  standards  as  among  different  car¬ 
riers:  and  whether  the  standard  or 
standards  should  be  varied  as  among  dif¬ 
ferent  types  of  aircraft.  We  do  not  intend 
the  foregoing  suggested  issues  to  be  in 
any  way  all-inclusive,  and  we  urge  all' 
parties  to  the  investigation  to  raise  any 
and  all  Lssues  they  may  consider  perti¬ 
nent.”  Analysis  of  extensive  market-by¬ 
market  or  segment  data  should  be  in¬ 
cluded.  We  shall  expect  our  staff  and  the 
other  parties  to  develop  a  comprehensive 
record  for  decision  and  to  propose  stand¬ 
ards  and  suggest  methods  or  formulas 
for  implementing  them. 

Because  of  the  introduction  of  new 
types  of  aircraft,  the  issue  of  appropriate 
standards  for  seating  configurations  in 
ratemaking  is  one  of  the  most  pressing 
competitive  factors  facing  the  industry 
today.  We  therefore  propose  in  this  pro¬ 
ceeding  to  establish  seating-configura¬ 
tion  standards  for  the  various  types  of 
aircraft.  In  this  connection,  in  Docket 
21798  we  have  recently  suspended  and 
ordered  investigated  tariffs  of  Trans 
World  Airlines,  Inc.,  and  United  Air 
Lines,  Inc.,  proposing  5-abreast  seating 
in  the  coach  compartments  of  B-707  and 
DC-8  aircraft.*  United  has  filed  a  iretl- 

•  Order  70-1-63,  dated  Jan.  13,  1970, 


tion  for  reconsideration  requesting  ex¬ 
pansion  of  the  scope  of  that  investiga¬ 
tion  to  include  other  carriers  and  the 
overall  question  of  proper  seating  den¬ 
sity;  TWA  has  filed  a  complaint  request¬ 
ing  investigation  and  consolidation  of 
tariffs  of  Continental  Air  Lines,  Inc.,  and 
Northwest  Airlines,  Inc.,  providing  for 
5-abreast  seating:  ‘  and  Delta  Airlines, 
Inc.,  has  filed  a  petition  to  intervene.  We 
have  decided  to  grant  these  requests  to 
the  extent  of  expanding  the  scope  of  in¬ 
vestigation  in  Docket  21798  to  include 
the  issue  of  the  appropriate  seating  con¬ 
figurations  in  jet  aircraft  in  service  today 
and  expected  to  be  introduced  in  the 
near  future  by  the  truckline  and  local- 
service  carriers,  and  to  consolidate  that 
investigation  in  this  proceeding.  The  is¬ 
sues  will  include  number  of  seats  abreast 
and  seat  pitch  in  the  several  compart¬ 
ments  of  the  aircraft. 

Because  of  the  interrelationship  of 
seating  configuration  and  load-factor 
standards,  we  have  determined  that 
these  issues  should  be  considered  and 
decided  in  the  same  phase  of  the  overall 
investigation. 

7.  Fare  Level.  In  this  phase  of  the  in- 
ve.stigation,  we  shall  make  our  determin¬ 
ation  of  the  appropriate  fare  levels, 
giving  consideration  to  the  standards  and 
ix)licies  developed  in  this  and  other 
phases  of  the  investigation,  and  shall 
order  or  permit  such  changes  in  fare 
level  as  may  be  justified  by  the  record. 
Historical  and  forecast  costs,  traffic,  rev¬ 
enues.  earnings,  and  investment  will  be 
considered  for  appropriate  periods,  as 
well  as  elasticity  of  demand  and  the  ef¬ 
fect  of  fare  levels  on  the  movement  of 
traffic. 

We  also  intend  in  this  phase  of  the  in¬ 
vestigation  to  develop  policies  with  re¬ 
spect  to  methods  of  allocating  costs  for 
ratemaking  purposes.  We  expect  to  adopt 
methods  of  allocating  capacity  and  non¬ 
capacity  costs  to  scheduled  services,  be¬ 
tween  pas.senger  and  cargo  services,  and 
among  classes  of  passengers.  In  addi¬ 
tion,  methods  of  allocating  costs  between 
the  line-haul  and  terminal  portions  of 
flights  will  be  established  for  use  in  the 
Fare  Structure  phase. 

We  .shall  also  expect  the  parties  to  give 
consideration  to  setting  other  ratemak¬ 
ing  standards,  such  as  standards  for 
various  categories  of  expense,  aircraft 
utilization,  and  investment  items,  not 
covered  by  other  phases  of  the  investi¬ 
gation.  Finally,  consideration  should  be 
given  to  the  approach  we  should  take 
toward  any  necessary  change  in  fare 
levels;  i.e.,  whether  we  should  look  at 
industry  averages,  individual  carrier 
needs,  siiecific  markets,  or  other  matters. 

8.  Rate  of  Return.  We  have  deter¬ 
mined  that  our  previously  announced 
policy  with  respect  to  allowable  rate  of 
return  on  investment  should  be  reexam¬ 
ined.  We  will  not  review  our  previous 
determination  that  rate  of  return  on  in¬ 
vestment  is  the  appropriate  measure  of 
profit  for  air  carriers,  since  this  issue 
was  carefully  considered  in  our  1960  de- 

*  E>ocket  21868.  Northwest  and  Continental 
have  filed  answers  to  United’s  petition  and 
TWA’s  complaint. 


cision  and  there  have  been  no  changes 
in  the  relevant  circumstances  that  would 
warrant  a  review  of  this  matter.  Among 
the  issues  to  be  considered  in  this  phase 
are  costs  of  debt  and  equity  capital  and 
debt  equity  ratio.  Cost  of  debt  will  in¬ 
clude  consideration  of  historical  and  cur¬ 
rent  costs.  Cost  of  equity  includes  such 
factors  as  earnings/price  ratio,  the  ap¬ 
propriate  period  to  be  considered,  and 
the  relation  of  market  to  book  value. 
Both  actual  and  hypothetical  or  opti¬ 
mum  debt  equity  ratios  will  be  consid¬ 
ered  in  light  of  the  requirements  of 
economical  and  efficient  management. 

9.  Fare  Structure.  Issues  in  the  Fare 
Structure  phase  will  include,  among 
other  things,  w’hether  or  not  a  uniform 
industrywide  formula  should  be  adopted: 
what  should  be  the  elements  of  any  such 
formula:  whether  line-haul  rates  should 
be  based  upon  mileage,  hours,  or  some 
other  basis:  whether  there  should  be  a 
taper  in  line-haul  rates:  whether  or  not 
there  should  be  a  separate  terminal 
charge  and,  if  so,  whether  such  charge 
should  be  uniform  or  variable,  and  what 
should  be  the  basis  for  the  charge; 
whether  the  fares  in  each  market  should 
be  set  so  as  to  provide  approximately  the 
same  relative  profit  contribution  or 
whether  different  relative  profit  elements 
are  required:  in  what  way,  if  any,  should 
value  of  service  be  considered  in  fare 
structure,  and,  in  this  connection,  what 
is  known  or  can  be  learned  about  com- 
pai-ative  elasticities  of  demand  in  various 
types  of  markets:  what  are  the  appropri¬ 
ate  bases  for  differentials  among  first- 
class  fares,  coach  fares,  other  classes  of 
normal  fare,  and  discount  fares:  and 
what,  if  any,  provision  should  be  made 
for  stopovei’s  at  the  through  fare.  Since 
our  determinations  with  respect  to  local 
fares  will  also  affect  joint  fares,  w’e  an¬ 
ticipate  that  our  order  herein  will  also 
relate  to  the  appropriate  levels  of  joint 
fares. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
particularly  sections  204(a),  403,  404, 
and  1002  thereof. 

It  is  ordered.  That: 

1.  The  scope  of  the  investigation  in 
Docket  21798  is  expanded  to  include  the 
seating  configurations  of  jet  aircraft 
sjjecified  in  tariffs  of  trunkline  and  local- 
service  carriers  for  use  in  scheduled 
sei-vice  within  the  48  contiguous  States 
and  the  District  of  Columbia,  and  sub¬ 
sequent  revisions  and  reissues  thereof; 

2.  The  investigation  ordered  in  Docket 
21798,  as  expanded  by  ordering  para¬ 
graph  1  of  this  order,  is  consolidated  in 
the  investigation  in  Docket  21866; 

3.  Except  to  the  extent  granted  herein, 
the  complaint  of  Trans  World  Airlines, 
Inc.,  in  Docket  21868,  and  the  petitions  of 
Delta  Airlines,  Inc.,  and  United  Air  Lines, 
Inc.,  in  Docket  21798  are  dismissed; 

4.  Tlie  investigation  ordered  in  order¬ 
ing  paragraphs  2  and  3  of  Order  70-1- 
148,  dated  January  30,  1970,  in  Docket 
21867,  is  consolidated  in  the  investigation 
in  Docket  21866; 

5.  A  copy  of  this  order  will  be  served 
upon  all  parties  in  Docket  21866  and 
dockets  consolidated  herein. 
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This  order  will  be  published  in  the  Fed¬ 
eral  Register. 

By  the  Civil  Aeronautics  Board. 

IsEAL]  Harry  J.  Zink, 

Secretary. 

jF.R.  Doc.  70-2622;  Filed.  Mar.  3,  1970: 
8:49  a.m.| 


[Docket  No.  21899:  Order  70-2-1001 

EASTERN  AIR  LINES,  INC. 

Order  Dismissing  Complaint  Regard¬ 
ing  Group  Tour  Excursion  Fares  to 

San  Juan 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  ofiBce  in  Washington,  D.C., 
on  the  24th  day  of  February  1970. 

By  tariff  revisions  filed  January  27, 
1970,  and  marked  to  become  effective 
February  26,  1970.*  Eastern  Air  Lines, 
Inc.  (Eastern),  proposes  round-trip  in¬ 
clusive  tour  excursion  fares  for  groups 
of  60  or  more  passengers,  between  Balti¬ 
more,  New  York,  Newark,  Philadelphia, 
and  Washington,  D.C.,  on  the  one  hand, 
and  San  Juan,  on  the  other.  The  pro¬ 
posed  round-trip  fares  are  $114  for  travel 
from  Monday  through  Thursday,  and 
$122  for  weekend  travel. 

Pan  American  World  Airways,  Inc. 
(Pan  American) ,  has  filed  a  complaint 
against  Eastern’s  proposal  requesting  its 
Investigation  and  suspension.  'Tlie  princi¬ 
pal  thrust  of  Pan  American’s  complaint 
relates  to  the  conditions  surrounding  the 
application  of  the  proposed  fares.  Pan 
American  contends  that  these  conditions 
are  not  adequate  to  differentiate  the 
group  fare  travel  from  existing  regular 
fare  service.  Pan  American  further  con¬ 
tends  that  the  conditions  for  an  inclusive 
tour  to  Puerto  Rico  should  at  a  minimum 
include  the  following;  (DA  7-day  mini¬ 
mum  stay;  (2)  hotel  accommodations  for 
the  entire  trip;  (3)  organized  sightseeing 
on  at  least  half  of  the  days  of  the  trip; 
and  (4)  all  airport  transfers. 

Upon  consideration  of  the  complaint 
and  other  relevant  matters,  the  Board 
finds  that  the  complaint  does  not  set 
forth  sufficient  facts  to  warrant  investi¬ 
gation  and  the  request  therefor  is  hereby 
denied. 

’The  travel  conditions  relating  to  the 
application  of  the  proposed  group  tour 
excursion  fares  appear  adequate  to  dis¬ 
tinguish  the  proposed  group  fares  from 
existing  regular  fares,  and  are  in  line 
with  conditions  on  group  inclusive  tour 
travel  which  the  Board  recently  per¬ 
mitted  to  become  effective  in  the  case  of 
similar  fares  offered  by  Trans  Caribbean 
Airways,  Inc.  (TCA) .  Pan  American  has 
raised  no  issues  not  previously  considered 
by  the  Board  in  passing  upon  TCA’s 
earlier  proposal. 

Accordingly,  pursuant  to  the  Federal 
Aviation  Act  of  1958,  and  particularly 
sections  204(a),  403,  404,  and  1002 
thereof. 

It  is  ordered.  That: 


‘  Revisions  to  Eastern  Air  Lines,  Inc.,  Tariff 
CAB  No.  232. 


The  complaint  of  Pan  American  World 
Airways,  Inc.,  in  Docket  21899  be,  and  it 
hereby  is,  dismissed. 

’This  order  will  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  Board. 

[seal]  Harry  J.  Zink, 

Secretary. 

I  P  R.  Doc.  70-2623;  Piled,  Mar.  3.  1970; 
8:49  a.ni.] 


FARM  CREDIT  ADMINISTRATION 

[Farm  Credit  Administration  Order  734] 

FORMATION  OF  SEPARATE  RE¬ 
SEARCH  AND  INFORMATION  DIVI¬ 
SIONS  IN  FARM  CREDIT  ADMINIS¬ 
TRATION 

February  13,  1970. 

1.  Effective  Febiiiary  22,  1970,  the  Re¬ 
search  and  Information  Division  is  abol¬ 
ished  and  two  new  divisions  created  to  be 
known  as  the  Economic  Research  Divi¬ 
sion  and  the  Information  Division. 

2.  The  Economic  Research  Division 
will  perform  the  functions  of  the  former 
Research  Section. 

3.  The  Information  Division  will  per¬ 
form  the  functions  of  the  Infonnation 
Services  Section  and  the  Foreign  Ti’ain- 
ing  Section. 

4.  Fann  Credit  Administration  Order 
No.  618,  dated  March  9,  1955,  is  hereby 
revoked. 

E.  A.  Jaenke, 

Governor, 

Farm  Credit  Administration. 

[PR.  Doc  70-2619;  Filed,  Mar.  3,  1970; 

8:48  a.m  ] 

FEDERAL  CDMMUNICATIONS 
CDMMISSIDN 

[Docket  No.  18800;  FCC  70-172] 

JOHN  A.  ABERNETHY 

Order  Designating  Applications  for 
Hearing  on  Stated  Issues 

In  regard  applications  of  John  A. 
Abernethy,  501  Third  Avenue  NE.,  Hick¬ 
ory,  N.C.  28601,  for  renewal  of  general 
class  amateur  radio  license  and  for  ad¬ 
vanced  amateur  radio  license. 

The  Commission  has  under  considera¬ 
tion  the  above-entitled  applications  for 
a  renewal  of  General  Class  Amateur 
radio  license  and  for  an  Advanced  Ama¬ 
teur  radio  license  filed  by  John  A.  Aber¬ 
nethy,  licensee  of  amateur  radio  station 
K40KA. 

There  is  a  substantial  question  con¬ 
cerning  the  qualifications  of  the  appli¬ 
cant  to  hold  an  amateur  operator  and 
station  license  arising  from  Communi¬ 
cations  he  transmitted  by  his  amateur 
radio  station  K40KA  on  or  about 
November  13,  1965;  January  11,  April  27, 
October  30,  and  November  4,  1967; 
January  14,  1968;  and  October  28  and  29 


and  December  14  and  26,  1969;  and 
January  1, 1970. 

The  Commission  is  imable  to  find  that 
a  grant  of  the  captioned  applications 
would  serve  the  public  Interest,  conven¬ 
ience,  and  necessity  and,  must,  therefore, 
designate  the  applications  for  hearing. 
Except  for  the  issues  specified  herein,  the 
applicant  is  otherwise  qualified  to  hold 
an  amateur  radio  operator  and  station 
license. 

Accordingly,  it  is  ordered.  Pursuant  to 
section  309(e)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  1.973(b) 
of  the  Commission’s  rules,  that  the  cap¬ 
tioned  applications  are  designated  for 
hearing,  at  a  time  and  place  to  be  speci¬ 
fied  by  subsequent  order  upon  the  fol¬ 
lowing  issues : 

1.  To  determine  the  facts  concerning 
the  communications  transmitted  by  ama¬ 
teur  uadio  station  K40KA  by  applicant 
on  or  about  November  13,  1965;  Janu¬ 
ary  11,  April  27,  October  30,  November  4, 
1967;  January  14,  1968;  and  October  28 
and  29  and  December  14  and  26,  1969; 
and  January  1, 1970; 

2.  To  determine  whether  the  commu¬ 
nications  transmitted  by  applicant  on  the 
dates  specified  in  Issue  1  were  consist¬ 
ent  with  the  basis  and  purpo.se  of  the 
Amateur  Radio  Service  as  outlined  in 
§  97.1  of  the  rules; 

3.  To  determine  whether  the  commun¬ 
ications  transmitted  by  applicant  on  the 
dates  specified  in  Issue  1  were  contrary 
to  the  terms  and  conditions  of  appli¬ 
cant’s  license  for  station  K40KA  and 
otherwise  contrary  to  the  public  interest, 
convenience,  and  necessity; 

4.  To  determine  whether  by  means  of 
the  radio  communications  transmitted 
by  applicant  on  the  dates  specified  in  Is¬ 
sue  1,  John  A.  Abernethy  transmitted 
unidentified  signals  and  willfully  or  mali¬ 
ciously  interfered  with  radio  communica¬ 
tions,  in  violation  of  §§  97.123  and  97.125 
of  the  Commission’s  rules,  respectively; 

5.  To  determine  whether,  in  view  of 
the  evidence  adduced  in  the  above- 
specified  issues,  John  A.  Abernethy 
possesses  the  requisite  qualifications  to 
be  a  licensee  of  the  Commission;  and 

6.  To  determine  whether,  in  light  of 
the  evidence  adduced  with  re.spect  to  the 
foregoing  issues,  the  grant  of  the  subject 
applications  for  General  Class  Amateur 
radio  license  and  for  Advanced  Amateur 
radio  license  would  serve  the  public 
interest,  convenience  and  necessity. 

It  is  further  ordered.  That,  to  avail 
himself  of  the  opportunity  to  be  heard, 
the  applicant  herein,  pursuant  to  §  1.221 
of  the  Commission’s  rules,  in  person  or 
by  attorney,  shall  within  20  days  of  the 
mailing  of  this  order  file  with  the  Com¬ 
mission,  in  triplicate,  a  written  appear¬ 
ance  stating  an  intent  to  appear  on  the 
date  fixed  for  hearing  and  present  evi¬ 
dence  on  the  issues  specified  in  this 
order. 

It  is  further  ordered.  That  the  Chief, 
Safety  and  Special  Radio  Services 
Bureau,  shall,  within  10  days  after  the 
release  of  this  order  furnish  a  Bill  of 
Particulars  to  the  applicant  herein  set¬ 
ting  forth  the  basis  for  the  above  issues. 
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Adopted:  February  18,  1970. 

Released:  February  27,  1970. 

Federal  Communications 
Commission, 

[seal!  Ben  F.  Waple, 

Secretary. 

|P.R.  Doc.  70-2636;  Piled,  Mar.  3,  1970; 
8:50  a.m.] 


[Docket  No.  18529;  PCC  70R-691 

BRINSFIELD  BROADCASTING  CO. 

Memorandum  Opinion  and  Order 
Enlarging  Issues 

In  regard  application  of  J.  Stewart 
Brinsfield,  Sr.,  and  J.  Stewart  Brinsfield, 
Jr.,  doing  business  as  Brinsfield  Broad¬ 
casting  Co.,  Raytown,  Mo.,  for  construc¬ 
tion  permit.  Docket  No.  18529,  File  No. 
BPH-6329. 

1.  By  Commission  Order,  FCC  69-424, 
released  April  28,  1969,  the  mutually 
exclusive  applications  of  J.  Stewart 
Brinsfield,'  Sr.,  and  J.  Stewart  Brins¬ 
field,  Jr.,  doing  business  as  Brinsfield 
Broadcasting  Co.  ( Brinsfield ) ,  and  of 
Cass  County  Broadcasting  Co.  (Cass 
County)  for  construction  permits  to 
establish  new  FM  broadcast  stations  at 
Raytown  and  Harrisonville,  Mo.,  respec¬ 
tively,  were  designated  for  consolidated 
hearing.  Included  among  the  issues  speci¬ 
fied  in  the  designation  order  were 
financial  and  Suburban  issues  against 
Brinsfield,  an  areas  and  populations  is¬ 
sue,  a  section  307(b)  issue  and  a  con¬ 
tingent  comparative  issue.*  By  Order, 
FCC  69M-728,  released  June  16, 1969,  the 
Hearing  Examiner  dismissed,  with  prej¬ 
udice,  the  Cass  County  application  for 
failing  to  prosecute.  Dismissal  of  that 
application,  in  effect,  mooted  all  hearing 
issues  except  those  concerned  with  the 
requisite  qualifications  of  Brinsfield, 
noted  above.  On  October  16,  1969, 
the  Hearing  Examiner  released  an 
initial  decision  (FCC  69D-52)  in  this 
proceeding  which  resolved  those  qualifi¬ 
cations  issues  in  favor  of  Brinsfield,  and 
which  proposed  to  grant  the  Brinsfield 
proposal  for  a  new  FM  facility  at  Ray¬ 
town,  Mo.  In  his  initial  decision,  the 
Hearing  Examiner  referred  to  the  fact 
that,  although  the  Broadcast  Bureau  had 
filed  a  petition  to  enlarge  issues  against 
Brinsfield,  the  Bureau,  in  its  proposed 
findings  and  conclusions,  had  conceded 
that  grant  of  the  Brinsfield  application 
based  upon  the  record  made  under  the 
specified  issues  would  serve  the  public 
interest.*  Presently  before  the  Review 
Board  is  the  Broadcast  Bureau’s  peti¬ 
tion,  noted  by  the  Examiner  and  filed 
on  October  1,  1969,  which  requests  the 
addition  of  an  issue  to  this  proceeding 
to  determine  whether  Brinsfield’s  pro- 


>  Tile  Commission  specified  the  contingent 
comparative  Issue  after  noting  that  the  ap¬ 
plicants’  proposals,  although  for  different 
communities,  would  serve  substantial  areas 
in  common. 

*  The  Board  notes  that,  pursuant  to  the 
provisions  of  §  1.291(d)  of  the  rules,  the 
initial  decision  would  not  become  effective 
until  final  disposition  of  outstanding  inter¬ 
locutory  matters  in  this  proceeding. 


posal  will  realistically  provide  a  local 
transmission  facility  for  its  specified 
station  location  or  for  another  larger 
commimity,  i.e.,  Kansas  City,  Mo.’ 

2.  By  way  of  introduction  to  its  argu¬ 
ment,  the  Broadcast  Bureau  recites  cer¬ 
tain  factual  allegations  concerning  the 
Commission’s  assignment  of  the  fre¬ 
quency  now  sought  by  Brinsfield  which 
according  to  the  Bureau,  were  discovered 
in  the  course  of  its  analysis  of  the  appli¬ 
cant’s  efforts  to  ascertain  the  community 
needs  and  interests  of  the  proposed  serv¬ 
ice  area.  More  specifically,  the  Bureau 
notes  that  the  FM  channel  Brinsfield 
seeks  is  Channel  264  (100.7  mcs) ,  a  Class 
C  facility  presently  assigned  to  Harrison¬ 
ville,  Mo.,  which  was  originally  allocated 
by  the  Commission  in  a  report  and  order 
in  Docket  No.  16947,  6  FCC  2d  239,  8  RR 
2d  1724,  released  January  6,  1967.  The 
Bureau  specifically  refers  to  paragraph 
14  of  the  cited  order,  which  reads  as 
f  ollow’s ; 

We  are  of  the  view  that  the  proposal  to 
assign  Channel  264  to  Harrisonville  would 
serve  the  public  Interest  and  should  be 
HciopleU.  In  view  of  the  fact  that  no  Cla:>s  A 
channels  are  available  for  assignment  to 
Harrisonville  we  are  adopting  the  proposal 
In  spite  of  our  normal  policy  of  assigning 
Class  A  channels  to  such  small  communities. 
We  are,  however,  noting  the  representations 
of  petitioner  that  he  plans  to  provide  a  local 
service  to  Harrisonville,  Cass  County,  and 
other  small  communities  In  the  area  and  not 
to  provide  an  additional  service  to  Kansas 
City,  where  there  are  sufficient  assignments, 
and  that  he  plans  to  locate  the  site  of  the 
station  In  the  vicinity  of  Harrisonville,  It  Is 
expected  that  the  site  selected  will  be  done 
so  on  the  basis  of  providing  the  service 
promised. 

While  the  Bureau  recognizes  that  Brins- 
fleld’s  specification  of  Raytown,  rather 
than  Harrisonville,  as  its  station  location 
was  permissible  under  the  “25  mile’’  pro¬ 
vision  then  existing  in  §  73.203<b)  of  the 
rules,'  it  insists  that  the  “underlying  cir¬ 
cumstances”  of  Brinsfield’s  transfer  of 
'  the  FM  channel  to  Raytown  be  investi¬ 
gated  to  determine  whether  the  Raytown 
application  is,  in  actuality,  another 
Kansas  City  proposal.  If  it  is,  the  Bureau 
claims  that  the  proposal  would  not  only 
violate  the  Commission’s  express  man¬ 
date  in  regard  to  this  FM  channel,  as 
noted  above,  but  would  also,  by  the  utili¬ 
zation  of  the  Harrisonville  allocation  to 
serve  Kansas  City,  contravene  the  pro¬ 
visions  of  §  73.203(b). 

3.  In  further  support  of  Its  request  for 
a  Suburban  Community  or  Berwick  ’  is- 


»Also  before  the  Board  are;  (a)  Opposi¬ 
tion,  filed  Nov.  17,  1969,  by  Brinsfield;  (b) 
supplement  to  opposition,  filed  Nov.  25,  1969, 
by  Brinsfield;  (c)  Broadcast  Bureau's  reply 
to  opposition,  filed  Nov.  28,  1969;  and  (d) 
Broadcast  Bureau’s  comments  on  supple¬ 
ment  to  opposition,  filed  Dec.  8,  1969. 

‘Effective  June  4,  1968,  5  73.203(b)  was 
amended  to  provide  that  a  channel  assigned 
to  a  listed  community  Is  available  upon  ap¬ 
plication  In  any  unlisted  community  located 
within  15  miles  of  the  listed  community  If 
the  channel  Is  a  Class  B  C  channel.  Certain 
provisions  for  the  removal  of  a  channel  from 
a  listed  conununlty  were  also  enunciated. 

'  Berwick  Broadcasting  Corporation,  12 
FCC  2d  8,  12  RR  2d  665  (1968),  application 
for  review  granted,  FCC  69-1213,  20  FCC  2d 
393. 


sue,  the  Bureau  recites  certain  factual 
allegations  which,  it  claims,  suggest  that 
Brinsfield  Intends  to  serve  Kansas  City 
rather  than  Raytown.  The  Bureau  notes 
that  the  Brinsfield  application  was  filed 
on  June  3,  1968,  seeking  a  construction 
permit  to  operate  an  FM  facility  on 
Channel  264  at  Raytown,. approximately 
25  mlies  from  Harrisonville,  with  power 
to  100  kw,  and  antenna  height  of  459  feet. 
According  to  the  Bureau,  Raytown,  with 
a  1960  U.S.  Census  population  of  17,083, 
is  contiguous  to  the  southeastern  section 
of  Kansas  City  (population;  475,539) 
and,  like  Kansas  City,  is  located  within 
Jackson  County  (population;  622,732) 
and  is  within  both  the  Kansas  City 
Urbanized  Area  and  the  Kansas  City 
Standard  Metropolitan  Statistical  Area. 
Moreover,  the  Bureau  alleges  that  the 
Brinsfield  application  proposes  a  facility 
with  tower  height  and  power  far  in  excess 
of  that  needed  to  serve  Raytown.  In  this 
regard,  the  Bureau  points  to  the  as¬ 
serted  fact  that  a  comparison  of  Exhibit 
No.  2  of  Brinsfield’s  application  (sec¬ 
tional  aeronautical  charts)  with  the  U.S. 
Census  uibanized  area  map  reveals  that 
the  applicant’s  proposed  3.16  mv/m  con¬ 
tour  (city  grade)  covers  somewhat  more 
than  50  percent  of  Kansas  City  and  that 
Brinsfield’s  proposed  1  mv/m  contour  en¬ 
compasses  virtually  all  of  the  Kansas  City 
Urbanized  Area.*  The  Bureau  also  points 
out  that,  according  to  Commission 
records,  Kansas  City  is  served  by  the  fol¬ 
lowing  broadcast  facilities:  Five  AM 
stations  (four  unlimited-time;  one  day- 
time-only),  10  FM  stations  (seven  com¬ 
mercial;  three  educational),  and  four 
television  stations  (three  VHF;  one  UHF- 
C.P.).  On  this  basis  then,  the  Bureau 
argues  that  a  Suburban  Community  in¬ 
quiry  is  appropriately  raised  in  this 
proceeding.* 

4.  Brinsfield’s  opposition  to  the  Bu¬ 
reau’s  request  initially  raises  certain 
procedural  objections.  The  application 
claims  “surprise”  since  the  matter  of  the 
Commission’s  rule  making  was  not  pre¬ 
viously  raised  by  the  Bureau  or  by  any 
other  party  to  the  proceeding  and  since 
the  “existence  of  the  cited  language  was 
not  easy  to  discover.”  Since  it  did  not 
have  notice  of  the  Commission’s  lan¬ 
guage,  Brinsfield  asserts  that  it  should 
not  now  be  required  to  face  a  new  issue 
never  before  raised  in  a  proceeding 
which  is  essentially  complete.  Aside  from 
questions  of  notice  and  timeliness,  how¬ 
ever,  Brinsfield  claims  that  its  proposal 
is  wholly  consistent  with  the  Commis¬ 
sion’s  desire  to  have  Channel  264  pro¬ 
vide  local  service  to  the  community  of 


•Again  referring  to  the  engineering  por¬ 
tion  of  the  Brinsfield  application,  the  Bu¬ 
reau  notes  that  the  area  within  the  1  mv 'm 
contour  Includes  4,115  square  miles  with  a 
population  of  902,657. 

’’  The  Bureau  readily  concedes  that  Its  peti¬ 
tion  Is  not  timely  filed  and  that  avoidance  of 
procedural  delay  Is  in  the  public  Interest. 
However,  the  Bureau  points  to  the  Commis¬ 
sion’s  language  in  the  Harrisonville  rule  mak¬ 
ing  proceeding  as  a  countervailing  consider¬ 
ation  which  necessitates  enlargement  of  the 
Issues  to  safeguard  the  public  Interest.  Fur¬ 
thermore,  the  Bureau  claims  that  grant  of  Its 
petition  will  work  no  prejudice  since  only 
one  applicant  remains  In  the  proceeding. 
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Harrison vUle;  in  this  regard,  Brinsfleld 
notes  that  an  engineering  study  (to  be 
filed  as  a  supplement  to  its  opp)osition) 
will  show  that  Its  proposal  will  provide 
satisfactory  service  to  Harrisonville  and 
that,  had  it  elected  to  apply  for  Harri¬ 
sonville  rather  than  Rasrtown,  the  service 
areas  would  still  be  essentially  the  same. 
Furthermore,  the  applicant  states,  it  ex¬ 
pects  the  study  to  show  that  its  proposal 
will  provide  “new  service  to  significant 
‘white  area’,  not  presently  receiving  any 
existing  FM.  service.”  In  its  supplement 
to  opp)Osition,  Brinsfleld  submits  the 
aforementioned  engineering  repiort  which 
certifies  that  Brinsfield’s  prop>osed 
facility  will  provide  a  70  dbu  (3.16 
mv/m)  signal  over  all  of  Harrisonville 
and  that  such  signal  is  sufficient  to  meet 
the  principal  city  coverage  requirements 
of  the  Commission’s  rules.  The  rep>ort 
also  demonstrates  that  the  proposed 
station  will  bring  a  first  PM  service  of 
60  dbu  (1  mv/m)  or  better  to  at  least  an 
area  of  500  square  miles  with  a  popula¬ 
tion  of  6,255.* 

5.  The  Broadcast  Bureau,  in  reply  to 
Brinsfield’s  opp>osition,  enters,  in  effect, 
a  demurrer  to  Brinsfield’s  argument.  'The 
Bureau  contends  that  a  sp>ecific  showing 
under  the  Suburban  Commimity  inquiry 
Is  required  in  light  of  the  Commission’s 
language  in  assigning  the  FM  channel 
to  Harrisonville.  To  Brinsfield’s  protests 
of  lack  of  notice,  the  Bureau  p>oints  out 
that  the  applicant  has  now  been  ap¬ 
prised  of  the  Commission’s  views  regard¬ 
ing  the  Cfiiannel  264  assignment  and  will 
have  ample  notice  of  the  requested  issue 
to  prepare  for  hearing.  In  a  similar  vein, 
the  Bxireau  argues  that  the  applicant 
will  have  an  opp>ortimity  to  meet  the 
engineering  asp)ects  of  the  requested 
Issue.  In  its  comments  on  Brinsfield’s 
engineering  supplement,  the  Bureau 
urges  that  two  ixtints  are  i*elevant:  (1) 
■nie  fact  of  Brinsfield’s  coverage  of 
Harrisonville  with  a  3.16  mv/m  signal 
has  no  relevance  or  materiality  with 
respect  to  the  matters  to  be  developed 
under  the  requested  issue:  (2)  Brins- 
fleld’s  “white  area”  analysis  is  unper¬ 
suasive  since  tlie  engineering  report  does 
not  make  a  Cherokee  showing  *  with  re¬ 
spect  to  any  primary  service  which  may 
be  provided  to  the  as.serted  “white  area” 
by  standard  broadcast  stations. 

6.  'The  Review  Board  will  grant  the 
Broadcast  Bui'eau’s  request.  While  ini¬ 
tially  we  note  that  the  petition  which,  in 
effect,  also  constitutes  a  request  to  re¬ 
open  the  record,  is  untimely — it  comes 
to  the  Board  more  than  2  months  after 


the  record  in  this  proceeding  was  closed  " 
and  over  5  months  since  Biinsfield’s  ap¬ 
plication  (along  with  the  application  of 
Cass  Ctounty)  was  designated  for  hear¬ 
ing — ^the  Bureau’s  allegations  have  con¬ 
vinced  the  Board  that  a  subsrtantlal 
question  exists  as  to  whether  Brinsfleld 
intends  to  provide  another  transmission 
facility  for  Kansas  City,  Mo.  (rather  than 
Raytown,  its  specified  location)  and  that 
inquiry  into  such  a  matter  in  this  single¬ 
applicant  proceeding  clearly  outweighs 
the  public  interest  benefits  Inherent  in 
an  expeditious  disposition  of  Commission 
business.  West  Central  Broadcasters,  Inc., 

4  FCC  2d  934,  8  RR  2d  623  (1966) ;  The 
Edgefield-Saluda  Radio  Company,  5  FCC 
2d  148,  8  RR  2d  611  (1966) .  In  its  report 
and  order  of  January  5,  1967,  the  Com¬ 
mission  states  specifically  that,  in  assign¬ 
ing  Channel  264  to  Harrisonville,  it  had 
noted  representations  of  petitioner  to  the 
effect  that  proposed  service  was  to  be 
directed  to  “Harrisonville,  Cass  County, 
and  other  small  communities  in  the  area” 
and  that  petitioner  did  not  plan  to 
provide  additional  service  for  “Kansas 
Cfity,  where  there  are  sufficient  assign¬ 
ments.”  6  FCC  2d  at  243,  8  RR  2d  at  1729. 
Furthermore,  the  Commission  indicated 
its  expectation  that  selection  of  a  station 
site  would  be  based  upon  the  representa¬ 
tions  concerning  the  service  to  be  pro¬ 
vided.  As  in  Berwick  Broadcasting  Cor¬ 
poration,  supra,  petitioner  here  alleges 
imdisputed  facts  which  suffice  to  raise 
a  substantial  question  as  to  whether 
Brinsfleld  intends  to  follow  the  Commis¬ 
sion’s  above-stated  policy  for  use  of 
Channel  264,  or,  rather,  whether  Brins- 
field  plans  to  utilize  the  facility  as  a 
broadcast  service  for  the  larger  com¬ 
munity  of  Kansas  City,  Mo.“  The  respec¬ 
tive  sizes  of  Raytown  (17,083)  and 
Kansas  City  (475,539)  are  especially  sig¬ 
nificant  here  in  view  of  Raytown’s  loca¬ 
tion;  the  latter  is  not  only  contiguous 
to  the  southeastern  section  of  the  larger 
community  but  is  apparently  surrounded 
by  that  portion  of  Kansas  City.  More¬ 
over,  the  Bureau's  further  uncontested 
allegation  reveals  that  Brinsfleld  will 
place  a  3.16  mv/m  signal  over  more  than 
50  percent  of  Kansas  City  and  a  Imv/m 
signal  over  virtually  the  entire  Kansas 
City  Urbanized  Area  (population : 
921,121) .  Although  Brinsfleld  will  provide 
a  3.16  mv/m  signal  over  all  of  Harrison¬ 
ville,  the  listed  community  for  Channel 
264,  that  fact  does  not  necessarily  answer 
the  question  of  whether  Brinsfleld  In¬ 


tends  to  provide  an  additional  transmis¬ 
sion  facility  for  Kansas  City.  In  a  similar 
v^n,  the  applicant’s  reliance  on  its  as¬ 
serted  FM  “white  area”  coverage  (which 
showing  is  deficient,  as  the  Bureau  cor¬ 
rectly  notes),  does  not,  for  the  deter¬ 
mination  required  here,  surmount  the 
cumulative  effect  of  the  Bmeau’s  factual 
allegations.  Consequently,  an  evidentiary 
inquiry  is  necessary  to  determine  whether 
Brinsfleld  proposes  to  provide  a  local 
transmission  service  for  Raytown,  its 
specified  station  location,  or  for  some 
other  larger  community,  l.e.,  Kansas  City. 

7.  Accordingly,  it  is  ordered.  That  the 
petition  to  enlarge  issues,  filed  October  1, 
1969,  by  the  Broadcast  Bureau,  is 
granted;  that  this  proceeding  is  re¬ 
manded  to  the  Hearing  Examiner  for 
further  hearing  and  for  the  preparation 
of  a  supplemental  initial  decision  con¬ 
sistent  with  this  memorandum  opinion 
and  order;  and  that  the  Issues  In  this 
proceeding  are  enlarged  by  the  addition 
of  the  following  issues: 

To  determine  whether  the  proposal  of 
Brinsfleld  Broadcasting  Co.  will  realis¬ 
tically  provide  a  local  transmission  facil¬ 
ity  for  its  specified  station  location  or  for 
another  large.-  community. 

To  determine,  in  the  light  of  the  evi¬ 
dence  adduced  pursuant  to  the  foregoing 
issue,  whether  the  application  of  Brins- 
field  Broadcasting  Co.  for  a  construction 
permit  should  be  granted. 

S.  It  is  further  ordered.  That  the 
burden  of  proceeding  with  the  introduc¬ 
tion  of  evidence  and  the  burden  of  proof 
imder  the  issues  added  herein  will  be  on 
Brinsfleld  Broadcasting  Co. 

Adopted;  February  25,  1970, 

Released;  February  26,  1970. 

Federal  Communications 
Commission,” 

[seal]  Ben  F.  Waple, 

Secretary. 

IF.R.  Doc.  70  2634;  Piled,  Mar.  3,  1970; 

8:50  a.m.| 


•These  figures  contained  In  the  engineer¬ 
ing  report  are  based  on  the  potential  effect 
of  a  Clinton,  Mo.,  F^M  assignment  which  has 
not  been  applied  for.  If  the  future  activation 
of  the  Clinton  assignment  Is  discounted,  the 
ssserted  FM  "white  area”  would  Include  640 
square  miles  with  a  popxxlatlon  of  7,011. 

•See  Cherokee  Broadcasting  Co.,  17  FCC 
M121.  15  RR2d  1205  (1969). 


The  record  in  this  proceeding  was  closed 
by  the  Hearing  Examiner  on  July  31,  1969. 
The  record  was  subsequently  reopened  on 
Sept.  19,  1969,  for  the  receipt  of  an  affidavit 
of  "no  consideration”  by  Brinsfleld  In  con¬ 
nection  with  the  dismissal  of  the  Cass  County 
application  and  was  simultaneously  closed 
again.  See  FCC  69M-1203,  released  Sept.  22, 
1969. 

n  Use  of  Channel  264  for  Kansas  City  would 
not  only  contravene  the  Commission’s  policy 
and  Intent  as  regards  that  frequency  (as 
enunciated  In  its  rule  making  action),  but 
since  Kansas  City  is  a  listed  community, 
would  also  violate  i  73.203(b)  of  the  Com¬ 
mission’s  rules  which  provides  for  use  of  the 
channel  in  an  unlisted  community. 


[Docket  No.  18797;  FCC  70-166] 

FRONTIER  BROADCASTING  CO. 

Memorandum  Opinion  and  Order 
Designating  Application  for  Hear¬ 
ing  on  Stated  Issues 

In  regard  application  of  Frontier 
Broadcasting  Co.,  Cheyenne,  Wyo.,  for 
renewal  of  license  of  Station  KFBC-TV, 
Cheyenne,  Wyo.,  Docket  No.  18797,  Pile 
No.  BRCT-318. 

1.  The  Commission  has  before  it  for 
consideration:  (a)  the  above-captioned 
application  of  Frontier  Broadcasting  Co. 
(Frontier)  for  renewal  of  the  license  of 
Station  KFBC-TV,  Cheyenne,  Wyo.;  (b) 
a  Petition  to  Deny  the  application  filed 
on  September  11,  1968  by  Cheyenne  En¬ 
terprises,  Inc.  (Enterprises),  and  plead¬ 
ings  related  thereto,’ and;  (c)  a  “Petition 


“Board  members  Nelson  and  Plncock  dis¬ 
senting  with  statement. 

Frontier  filed  its  opposition  to  petition  to 
deny  on  Nov.  15,  1968,  and  Enterprises  filed 
a  reply  to  opposition  on  Dec.  27,  1968. 
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for  a  Hearing”  filed  on  December  30, 1968 
by  the  U.S.  Department  of  Justice 
(Justice),  and  pleadings  related  thereto.’ 

2.  Frontier  was  initially  authorized  to 
operate  Station  KFBC-TV  on  Decem¬ 
ber  3, 1953;  it  has  since  that  time  been  the 
only  television  station  in  Cheyenne.’ 
Frontier  is  also  the  licensee  of  standard 
broadcast  station  KFBC,  an  unlimited 
time.  Class  IV  station,  and  of  KFBC-FM. 
There  are  three  other  AM  stations  li¬ 
censed  to  Cheyenne  (two  are  daytime- 
only  and  the  third  has  a  construction 
permit  for  unlimited  operation)  and  one 
other  FM  station.  Frontier  owns  and  op¬ 
erates  a  community  antenna  television 
system  in  Cheyenne,  having  been  granted 
a  nonexclusive  franchise  in  August  1965, 
by  the  Cheyenne  City  Council.  Finally, 
the  principals  of  Frontier  control  Chey¬ 
enne  Newspapers,  Inc.,  publishers  of 
Cheyenne’s  only  new’spapers,  the  morn¬ 
ing  Wyoming  Eagle  and  the  evening 
Wyoming  State  Tribune.  Tlie  broadcast 
interests  of  Frontier  in  other  cities  are 
its  construction  permit  for  a  VHF  satel¬ 
lite  station  in  Rawlins,  Wyo.,  and  its 
two  television  satellite  stations  in  Scotts- 
bluff,  Nebr.,  and  Sterling,  Colo.  Frontier's 
principals  also  have  an  ownership  inter¬ 
est  in  Station  KVRS,  Rock  Springs,  Wyo. 
Other  newspapers  published  by  Fron¬ 
tier’s  principals  are  the  Laramie  Boo¬ 
merang,  the  Rawlins  Times,  the  Rock 
Springs  Rocket-Miner  and  the  Worland 
Northern  Wyoming  News. 

3.  With  this  background,  we  proceed 
to  a  discussion  of  the  pleadings  and  the 
application.  Enterprises,  in  its  petition, 
states  that  it  has  standing  to  oppose  the 
renewal  application  on  the  ground  that 
it  is  w'illing  and  able  to  construct  a 
CATV  system  that  will  render  superior 
and  prompt  service  to  Cheyenne,  that 
Frontier  is  a  comi>etitor,  both  present 
and  potential,  and  that  an  unqualified 
grant  of  its  application  for  renewal  of 
license  of  television  Station  KFBC-TV 
would  eliminate  the  posibility  of  com¬ 
petition  for  the  distribution  of  news  and 
information  in  Cheyenne,  and  would  re¬ 
sult  in  cessation  of  Enterprises’  “busi¬ 
ness  activity”  there.  Thus,  it  is  averred, 
and  unconditional  grant  of  the  Frontier 
application  would  result  in  a  direct,  tan¬ 
gible,  and  substantial  injury  to  Enter¬ 
prises,  thereby  making  it  a  party  in  in¬ 
terest  within  the  meaning  of  section  309 
(d)  of  the  Communications  Act. 

4.  Frontier,  in  its  opposition,  contends 
that  Enterprises’  entire  claim  to  stand¬ 
ing  is  based  on  Its  being  a  former  appli¬ 
cant  for  a  CATV  francliise  In  Cheyenne 
and  its  stated  continuing  desire  to  oper¬ 
ate  a  CATV  system  in  that  community, 
and  that  these  facts  are  not  enough  to 
give  it  standing.  Citing  cases,  it  states 
that  there  is  a  clear  line  of  precedent 
that  a  would-be  applicant  for  a  broad¬ 
cast  station  or  a  previously  denied  ap- 


’  Frontier  filed  Its  response  on  Feb.  7,  1969. 
Justice  did  not  file  any  reply  pleading. 

“  A  construction  permit  for  a  television 
station  on  Channel  27  In  Cheyenne  was 
granted  on  May  24,  1966.  An  application  to 
extend  the  completion  date  was  designated 
for  hearing  on  Sept.  24,  1969  (Docket  No. 
18679). 


plicant  for  a  facility  has  no  standing 
to  contest  the  grant  of  a  license  for  the 
facility  to  another  party.  Thus,  it  is 
urged,  a  would-be  or  a  denied  applicant 
for  a  different  kind  of  facility  a  fortiori 
has  no  standing  to  challenge  a  grant  of 
the  instant  application. 

5.  In  its  reply.  Enterprises  argues  that 
Joseph  V.  FCC,  404  F.  2d  207  (C.A.D.C. 
1968) ,  interpreting  the  expanded  defini¬ 
tion  of  standing  as  set  forth  in  Office 
of  Communication  of  United  Church  of 
Christ  V.  FCC,  359  F.  2d  994,  7  Pike  & 
Fischer,  R.R.  2d  2001  (C.A.D.C  1966) ,  re¬ 
quires  that  the  Commission  consider  all 
legitimate  protests  that  raise  substantial 
public  interest  issues. 

6.  Joseph  and  Church  of  Christ  confer 
standing  on  the  viewing  or  listening 
audience  or  I’esponsible  groups  repre¬ 
senting  them  to  oppose  assignment/ 
transfer  and  renew^  applications,  re- 
.spectlvely.  There  have  been  no  allega¬ 
tions  by  Enteiprises  that  any  of  its 
principals  qualify  as  members  of  the 
li.stening  or  viewing  audience  or  as  such  a 
representative  group.  Since  Enterprises 
cannot  claim  standing  under  those  two 
cases,  we  may  ask  whether  it  qualifies 
under  the  historic  test  for  standing  imder 
section  309  of  the  Communications  Act 
as  interpreted  under  the  doctrine  of  FfX? 
V.  Sanders  Brothers  Radio  Station,  309 
U.S.  470  (1940),  namely,  as  a  person  ag¬ 
grieved  or  one  whose  interests  would  be 
adversely  affected  by  a  grant  of  a  license 
to  another  person. 

7.  The  only  color  of  a  claim  of  stand¬ 
ing  by  Entei-prises  is  that  it  has  been  an 
applicant  for  a  CATV  franchise  in 
Cheyenne  which  has  been  denied  but 
that  it  still  stands  ready  and  willing  to 
construct  and  operate  such,  a  CATV  sys¬ 
tem.  On  this,  and  nothing  more,  it  can¬ 
not  be  fomrd  that  an  unqualified  grant 
of  thLs  renewal  application  would  ad¬ 
versely  affect  the  interests  of  Enter¬ 
prises.  It  Is  well  settled  that  a  would-be 
applicant  or  a  denied  applicant  even  for 
a  broadcast  facility  has  never  been 
found  to  be  a  “person  aggrieved  or  one 
w'hose  interests  would  be  adversely  af¬ 
fected”  by  a  grant  of  a  license  to  another 
person.  See,  e.g.,  the  latest  case  on  this 
point,  WGAL,  Television,  Inc.,  FCC  68- 
788,  13  Pike  &  Fischer  R.R.  2d  1131 
(1968).  In  view  of  the  foregoing,  we  find 
that  Entei-prises  does  not  have  standing 
to  contest  Frontier’s  application  for  re¬ 
newal  of  license.  Accordingly,  its  petition 
will  be  dismissed.  However,  the  facts  and 
claims  set  forth  by  Enterprises  are  also 
set  forth  in  substantially  the  same  man¬ 
ner  in  the  petition  of  the  Department  of 
Justice. 

8.  The  Department  of  Justice  entered 
the  proceeding  because  of  its  general 
obligation  to  protect  the  public  interest 
in  a  competitive  economy.  Tlius,  we  are 
of  tlie  opinion  that  its  pleading  must  be 
considered  on  Its  merits  because  it  spe¬ 
cifically  raises  “public  interest”  ques¬ 
tions.  FCC  V.  RCA  Communications,  346 
U.S.  86  (1953). 

9.  Justice  states  its  belief  that  Chey¬ 
enne  is  a  market  for  mass  media  of  com¬ 
munications  separate  from  the  Denver, 
Colo.,  market  and  that  Frontier,  in  light 


of  the  facts  set  forth  above,  exercises  a 
concentration  of  control  over  mass  media 
in  the  Cheyenne  market.  It  does  not  con¬ 
tend  that  Frontier’s  position  in  the  mar¬ 
ket  consisting  of  local  news  and  advertis¬ 
ing  is  in  violation  of  the  antitrust  laws. 
Instead,  it  contends  that  perpetuation  of 
this  power  through  renewal  of  the 
KFBC-TV  license  “*  *  *  raises  serious 
questions  imder  the  public  Interest 
standard  that  governs  the  Commission’s 
action  in  granting  and  reviewing  broad¬ 
cast  licenses.”  Justice  therefore  requests 
that  the  Commission  designate  the 
KFBC-TV  renewal  application  for  hear¬ 
ing,  and  thereafter  take  appropriate 
action  including,  possibly,  a  qualified 
grant  of  the  renewal  application  permit¬ 
ting  Frontier  to  dispose  of  its  television 
station  at  market  v^ue. 

10.  In  response  to  the  above  allega¬ 
tions  by  Justice,  Frontier  has  filed  a 
number  of  pleadings*  in  which  it  con¬ 
tends  that  an  adverse  public  interest 
question  is  not  raised  by  its  renewal  ap¬ 
plication.  It  states  that  there  is  no  undue 
media  concentration  in  the  Cheyenne 
area  because  of  the  reception  of  the  Den¬ 
ver  broadcast  stations  and  the  substan¬ 
tial  circulation  of  Denver  newspapers  in 
Cheyenne.  Frontier  further  alleges  that 
there  is  now  greater  broadcast  competi¬ 
tion  in  Cheyenne  than  there  was  w-hen 
KFBC-TV  was  initially  licensed  due  to 
subsequent  licensing  of  AM  and  FM  sta¬ 
tions.  It  states  in  considerable  detail  the 
steps  which  it  took  to  construct  the 
CATV  system  after  receiving  the  fran¬ 
chise  and  maintains  that  its  efforts  were 
diligent  and  undertaken  in  good  faith. 
Frontier  contends  that  the  Commission 
should  not  now  take  action  on  an  ad  hoc 
basis  against  it  and  its  “pioneering  ef- 
foi-ts”  to  construct  bi'oadcast  facilities  in 
Cheyenne  when  it  was  unprofitable  to  do 
so.  It  states  that  the  issues  raised  by 
Petitioners  are  more  properly  for  con¬ 
sideration  in  the  Commission’s  outstand¬ 
ing  rule  making  prcxieedings  in  Docket 
No.  18110  (the  “one  to  a  customer”  pro¬ 
ceeding)  and  Docket  No.  18397  (cross¬ 
ownership  of  CATV  and  television 
facilities) .  With  respect  to  this  last  con¬ 
tention,  Frontier  filed  a  letter  with  the 
Commission  on  January  20,  1970,  in 
which  it  states  that  the  Commission’s 
January  15,  1970,  Policy  Statement  on 
Comparative  Hearings  Involving  Regular 
Renewal  Applicants  (FCC  70-62)  reaf¬ 
firms  the  theory  that  media  concentra¬ 
tion  issues  should  be  decided  by  rule 
making  proceedings  and  not  by  means  of 
a  renewal  hearing.^ 

11.  Section  309(e)  of  the  Communica¬ 
tions  Act  of  1934,  as  amended  requires 
the  Commission  to  designate  an  applica¬ 
tion  for  hearing  if  a  substantial  and 
material  question  of  fact  is  presented  or 
if  the  Commission  is  unable  to  make  the 


*  Additional  Information  with  respect  to 
the  Issues  raised  by  Petitioners  was  filed  in 
response  to  Commission  letters  dated  Aug.  14 
and  Sept.  24, 1969. 

“By  letter  of  Jan.  28,  1970,  Enterprises 
responded  to  FYontler’s  letter  of  Jan.  20, 
1970,  in  which  It  set  forth  Its  views  on  the 
applicability  of  the  Policy  Statement  to  this 
matter. 
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required  finding  that  a  grant  of  the  ap¬ 
plication  would  serve  the  public  interest, 
convenience,  and  necessity.  We  are  of  the 
opinion  that  in  light  of  the  above,  the 
Co.nmission  is  presented  with  a  substan¬ 
tial  and  material  question  as  to  whether 
a  grant  of  the  KFBC-TV  renewal  appli¬ 
cation  would  result  in  a  continuing  un¬ 
due  concentration  of  control  of  mass 
communications  media  in  Cheyenne, 
Wyo.  We  cannot  agree  with  Frontier  that 
a  hearing  on  its  renewal  of  license  appli¬ 
cation  on  the  issue  specified  is  contrary 
to  the  aforementioned  Policy  Statement. 
While  we  there  set  out  our  view  that 
generally  the  broadcast  industry  cannot 
be  appropriately,  restructured  through 
a  series  of  ad  hoc  renewal  proceedings, 
we  also  specifically  indicated  our  inten¬ 
tion  to  institute  “special  hearings  where 
particular  facts  concerning  undue  con¬ 
centration  •  •  *  are  alleged”  Policy 
Statement,  supra.  The  concentration 
here  involved,  including  the  apparent 
lack  of  competition  in  Cheyenne  (see  par. 

2,  supra),  does  present  such  a  case  and 
is  thus  a  matter  which  should  be  explored 
in  hearing.  It  thus  differs  from  prior 
actions  such  as  the  recent  renew^  of 
WTOP-AM-FM-TV  (letter  to  Edwin  P. 
Kilpatrick— PCC  69-1312),  where  the 
showing  of  the  licensee  as  to  the  extent 
of  concentration  in  the  market  rebutted 
the  need  for  hearing  and  established 
that  tlie  matter  came  within  our  general 
policies  in  this  area, 

12.  Therefore,  it  is  ordered,  That,  pur¬ 
suant  to  section  309(e)  of  the  Communi¬ 
cations  Act  of  1934,  as  amended,  the 
above-captioned  renewal  application  is 
designate  for  hearing,  at  a  time  and 
place  to  be  specified  in  a  subsequent 
order,  on  the  following  issues: 

(1)  To  determine  whether  the  broad¬ 
casts  interests  of  Frontier  Broadcasting 
Co.  and  the  other  media  under  common 
control  result  in  an  undue  concentration 
of  control  of  the  media  of  mass  commu¬ 
nications  in  Cheyenne,  Wyo.; 

(2)  To  determine  whether,  in  light  of 
the  evidence  adduced  pursuant  to  the 
foregoing  issue,  a  grant  of  the  above- 
captioned  application  would  serve  the 
public  interest,  convenience  and 
necessity. 

13.  It  is  further  ordered.  Tliat  the 
examiner  herein  shall,  if  the  foregoing 
issues  are  resolved  against  Frontier, 
grant  the  application  on  the  condition 
that  Frontier  Broadcasting  Co.  be  re¬ 
quired  to  dispose  of  Station  KFBC-TV 
at  market  value  within  a  reasonable  time. 

14.  It  is  further  ordered.  That,  In  any 
event,  a  grant  cf  the  application  for  re- 
new'al  of  the  KFBC-TV  license  shall  be 
conditioned  upon  the  outcome  of  the 
Commission’s  pending  rule  making  pro¬ 
ceeding  in  Docket  No.  18397. 

15.  It  is  further  ordered,  Tliat  the  peti¬ 
tion  to  deny  filed  by  Cheyenne  Enter¬ 
prises,  Inc.  is  dismissed,  and  the  “Petition 
for  a  Hearing”  filed  by  the  U.S.  Depart¬ 
ment  of  Justice  is  granted,  and,  the  said 
Department  of  Justice  is  made  a  party 
to  this  proceeding. 

16.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  licensee  and  Department  of 
Justice,  pursuant  to  §  1.221  of  the  Com¬ 


mission’s  rules  and  regulations,  in  person 
or  by  attorney,  shall  within  20  days  of 
the  mailing  of  this  order,  file  with  the 
Commission,  in  triplicate,  a  written  ap¬ 
pearance  stating  an  intent  to  appear  on 
the  date  fixed  for  the  hearing  and  present 
evidence  on  the  issues  specified  in  this 
order. 

17.  It  is  further  ordered.  That  the  li¬ 
censee  herein  shall,  pursuant  to  section 
311(a)(2)  of  the  Communications  Act 
of  1934,  as  amended,  and  §  1.594  of  the 
Commission’s  rules  and  regulations,  give 
notice  of  the  hearing  within  the  time  and 
in  the  manner  prescribed  in  such  nile, 
and  shall  advise  the  Commission  thereof 
as  required  by  §  1.594  of  the  Commis¬ 
sion’s  rules  and  regulations. 

Adopted:  February  11, 1970. 

Released:  February  26,  1970. 

Federal  Communications 
Commission,® 

Iseal]  Ben  F.  Waple, 

Secretary. 

[PR.  Doc.  70^2635:  Piled,  Mar.  3,  1970; 

8:50  a.m.] 


FEDERAL  MARITIME  COMMISSION 

[Independent  Ocean  Freight  Forwarder  Li¬ 
cense  No.  516;  Docket  No.  70-9] 

BOLTON  AND  MITCHELL,  INC. 
Notice  of  Investigation  and  Hearing 

Bolton  &  Mitchell.  Inc.  (BMI) ,  79  Wall 
Street.  New  York,  N.Y.  10005,  was  issued 
Independent  Ocean  Freight  Forwarder 
License  No.  516  in  October  1963.  Its  ap¬ 
plication  for  said  license  indicated  that 
neither  BMI  nor  any  officer  thereof  was 
connected  or  associated  with  any  shipper, 
consignee,  seller  or  purchaser  of  ship¬ 
ments  to  foreign  countries.  Subsequent 
oral  statements  by  a  principal  of  BMI 
affirmed  such  written  denial  of  shipper 
connections. 

The  Federal  Maritime  Commission  has 
reason  to  believe  that  BMI  willfully 
falsified  its  application  for  a  license  and 
willfully  gave  false  oral  answers  regard¬ 
ing  shipper  connections  for  the  purpose 
of  continuing  its  license  in  effect.  The 
Commission  &Uo  has  reason  to  believe 
that  BMI  has  been  operating  as  a 
shipper,  seller  and  purchaser  of  ship¬ 
ments  to  foreign  countries,  and  has  had 
a  beneficial  interest  in  such  shipments 
contrary  to  the  provisions  of  section  1, 
Shipping  Act.  1916  (46  U.S.C.  801). 

It  further  appears  that  BMI  may  have 
been  operating  in  violation  of  section  16, 
first  paragraph.  Shipping  Act,  1916  (46 
U.S.C.  815),  by  willfully  obtaining  trans¬ 
portation  by  water  for  property  at  less 
than  the  rates  which  would  otherwise  be 
applicable  as  a  result  of  BMI’s  receiving 
ocean  forwarding  compensation  on  its 
own  .shipments. 

Further,  the  Commission  has  reason 
to  believe  that  BMI  has  violated  §  510.5 


•Chairman  Burch  concurring  and  issuing 
a  statement  filed  as  part  of  the  original  docu¬ 
ment;  Commissioners  Robert  E.  Lee  and  Wells 
dissenting;  Commissioner  Johnson  concur¬ 
ring  in  the  result. 


(e)  of  General  Order  4  by  not  showing 
its  license  number  on  certain  of  its  in¬ 
voices  and  shipping  documents;  §  510.23 
(d)  by  knowingly  imparting  false  infor¬ 
mation  to  its  principals  through  the  use 
of  falsified  invoices  or  other  documents: 

§  510.23(e)  by  withholding  information 
as  to  correct  charges  relative  to  forward¬ 
ing  transactions  from  its  principals; 

5  510.23(f)  by  failing  to  account  to  its 
principals  for  the  overpayments  of  ocean 
freight  and  insurance  charges:  §  510.23 
(h)  by  utilizing  false  documents  relating 
to  shipments  handled;  and  §  510.23(J) 
by  failing  to  use  Invoices  which  state  the 
actual  amount  of  ocean  freight  and  in¬ 
surance  rates  assessed. 

Section  510.9  of  Federal  Maritime 
(Commission  General  Order  4  provides 
for  revocation  of  an  independent  ocean 
freight  forwarder  license  after  notice 
and  hearing  for  violation  of  any  provi¬ 
sion  of  the  Shipping  Act,  1916;  failure  to 
comply  writh  any  lawful  regulations  of 
the  Commission;  making  any  willfully 
false  statement  to  the  Commission  in 
connection  with  an  application  for  a 
license  or  its  continuance  in  effect;  or 
for  such  conduct  as  the  Commission 
shall  find  renders  the  licensee  unfit  to 
carry  on  the  business  of  forwarding. 

Therefore  it  is  ordered.  Pursuant  to 
sections  22  and  44  of  the  Shipping  Act, 
1916  (46  U.S.C.  821,  841b) .  that  a  pro¬ 
ceeding  is  hereby  instituted  to  determine 
whether  Bolton  &  Mitchell,  Inc.,  con¬ 
tinues  to  qualify  as  an  independent 
ocean  freight  forwarder  and  whether  its 
license  should  be  continued  in  effect  or 
be  revoked  pursuant  to  section  44  of  the 
Shipping  Act,  1916,  and  §  510.9  of  Fed¬ 
eral  Maritime  Commission  General 
Order  4. 

It  is  further  ordered,  'That  this  or¬ 
dered  proceeding  determine  whether 
Bolton  &  Mitchell,  Inc.,  is  in  fact  inde¬ 
pendent  of  shipper  connections  as  de¬ 
fined  by  section  1,  of  the  Shipping  Act, 
1916,  and  whether  it  has  been  operating 
contrary  to  such  definition. 

It  is  further  ordered.  That  this  or¬ 
dered  proceeding  determine  whether 
Bolton  &  Mitchell,  Inc.,  has  willfully 
violated  §§  510.5(e),  510.23(d),  510.23 
(e).  510.23(f),  510.23(h),  and  510.23(j) 
of  Federal  Maritime  Commission  Gen¬ 
eral  Order  4.  - 

It  is  further  ordered.  That  this  pro¬ 
ceeding  determine  whether  Bolton  & 
Mitchell,  Inc.,  did  violate  section  16,  first 
I>aragraph,  Shipping  Act,  1916,  by  having 
willfully  obtained  directly  or  indirectly, 
transportation  by  water  for  property  at 
less  than  the  rates  or  charges  which 
would  otherwise  be  applicable. 

It  is  further  ordered.  That  this  pro¬ 
ceeding  determine  whether  Bolton  & 
Mitchell,  Inc.,  falsified  its  application  for 
license  No.  516  and,  subsequently  gave 
willfully  false  oral  answers  in  regard  to 
shipper  connections. 

It  is  further  ordered.  That  Bolton  & 
Mitchell,  Inc.,  be  made  respondent  in  this 
proceeding  and  that  the  matter  be  as¬ 
signed  for  hearing  before  an  examiner 
of  the  Commission’s  Office  of  Hearing 
Examiners  at  a  date  and  place  to  be  an- 
noimced  by  the  presiding  examiner. 


No.  43 
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It  is  further  ordered.  That  notice  of 
this  order  be  published  in  the  Federal 
Register  and  a  copy  thereof  and  notice 
of  hearing  be  served  upon  respondent. 

It  is  further  ordered.  That  any  person, 
other  than  respondent,  who  desires  to 
become  a  party  to  this  proceeding  and 
to  participate  therein  shall  file  a  peti¬ 
tion  to  intervene  with  the  Secretary, 
Federal  Maritime  Commission,  Wash¬ 
ington,  D.C.  20573,  with  copies  to 
respondent. 

It  is  further  ordered.  That  all  future 
notices  issued  by  or  on  behalf  of  the 
Commission  in  this  proceeding,  including 
notice  of  time  and  place  of  hearing  or 
prehearing  conference,  shall  be  mailed 
directly  to  all  parties  of  record. 

[seal]  Francis  C.  Hurney, 

Secretary. 

IF.R,  Doc.  70-2040:  Piled,  Mar.  3.  1970; 

8:50  a.m.j 

(Docket  No.  70^  10 1 

MATSON  NAVIGATION  CO. 

General  Increases  in  Breakbulk  Rates 

in  the  U.S.  Pacific/Hawaii  Trade; 

Order  of  Investigation 

There  have  been  filed  with  the  Federal 
Maritime  Commission  by  Matson  Navi¬ 
gation  Company,  to  become  effective 
Februai*y  16,  1970,  the  following  revised 
pages  to  its  Tariff  FMC-F  No.  141  which 
increase  breakbulk  rates  on  certain  com¬ 
modities  in  the  subject  trade: 

Second  revised  page  24. 

First  revised  page  25. 

Sixth  revised  page  26. 

Second  revised  page  27. 

First  revised  page  28-A. 

First  revised  page  29. 

Second  revised  page  30. 

Fourth  revised  page  31. 

Seventh  revised  page  32-A. 

Third  revised  page  33. 

First  revised  page  35. 

First  revised  page  36. 

Upon  consideration  of  said  increases, 
and  protests  thereto  filed  by  the  State 
of  Hawaii  and  Kaiser  Steel  Corp.,  the 
Commission  is  of  the  opinion  that  the 
above- designated  increased  rates  should 
be  placed  under  investigation  to  deter¬ 
mine  whether  they  are  unjust,  unreason¬ 
able  or  otherwise  unlawful  under  section 
18(a)  of  the  Shipping  Act,  1916,  and/or 
sections  3  and  4  of  the  Intercoastal  Ship¬ 
ping  Act,  1933.  It  further  appears  that, 
rates  on  cargo  not  moving  in  containers 
or  on  container  vessels  or  not  moving  on 
Matson's  specialized  car  carriers,  “Ha¬ 
waiian  Motoiist”  and  “Hawaiian  Legis¬ 
lator”  and  not  included  In  the  afore¬ 
mentioned  tariff,  should  be  placed  under 
investigation  to  determine  whether  such 
rates  produce  a  reasonable  return  to  the 
carrier  or  are  othenvise  unjust,  unrea¬ 
sonable  or  unlawful  under  section  18(a) 
of  the  Shipping  Act,  1916  and/or  sections 
3  and  4  of  the  Intercoastal  Shipping  Act. 
1933,  and  good  cause  appearing  therefor; 

It  is  ordered.  That  pursuant  to  the  au¬ 
thority  of  sections  18(a)  and  22  of  the 
Shipping  Act,  1916,  and  sections  3  and  4 
of  the  Intercoastal  Shipping  Act,  1933, 
an  investigation  is  hereby  instituted  into 


the  lawfulness  of  the  said  increased 
rates;  the  lawfulness  of  the  current  rates 
on  sugar  not  carried  on  container  vessels 
(FMC-F  No.  134) ;  molasses  not  carried 
on  container  vessels  (FMC-F  No.  138) ; 
fuel  and  diesel  oil  not  carried  on  con¬ 
tainer  vessels  (Item  100,  FMC-F  No. 
141);  automobiles  not  carried  on  Mat¬ 
son’s  specialized  car  carriers,  “Hawaiian 
Motorist”  and  “Hawaiian  Legislator” 
(FMC-F  No.  143) ;  and  all  other  cargo 
moving  in  Matson’s  conventional  sei-vice 
not  in  containers  (FMC-F  No.  137,  rule 
225,  third  revised  page  58)  to  determine 
whether  such  rates  produce  a  reasonable 
return  ’  to  the  carrier  or  are  otherwise 
unjust,  unreasonable  or  unlawful  under 
section  18(a)  of  the  Shipping  Act,  1916, 
and/'or  sections  3  and  4  of  the  Inter¬ 
coastal  Shipping  Act,  1933.  In  the  event 
any  of  the  rates  hereby  placed  under  in¬ 
vestigation  are  further  changed, 
amended,  or  reissued,  such  changed, 
amended  or  reissued  matter  will  be  in¬ 
cluded  in  this  Investigation. 

It  is  further  ordered.  That  Matson 
Navigation  Co.  be  named  as  respondent 
in  this  proceeding; 

It  is  further  ordered.  That  the  State 
of  Hawaii  and  Kaiser  Steel  Corp.  be 
named  as  petitioners  in  accordance  with 
the  Commission’s  rules  of  practice  and 
procedure; 

It  is  further  ordered.  That  this  pro¬ 
ceeding  be  assigned  for  public  hearing 
before  an  examiner  of  the  Commission’s 
Office  of  Hearing  Examiners  and  that  the 
hearing  be  held  at  a  date  and  a  place 
to  be  determined  and  announced  by  the 
presiding  examiner; 

It  is  further  ordered.  That  (I)  a  copy 
of  this  order  be  forthwith  served  upon 
the  respondent  and  petitioners  herein 
and  published  in  the  Federal  Register 
and  (II)  the  said  respondent  and  peti¬ 
tioners  be  duly  served  with  notice  of  time 
and  place  of  hearing. 

All  persons  (including  Individuals,  cor¬ 
porations,  associations,  films,  partner- 
.ships,  and  public  bodies)  having  an  in¬ 
terest  in  this  proceeding  and  desiring  to 
intervene  therein,  should  notify  the  Sec- 
retai-y  of  the  Commission  promptly  and 
file  petitions  for  leave  to  intervene  in  ac¬ 
cordance  with  Rule  5(1)  of  the  Commis¬ 
sion’s  rules  of  practice  and  procedure 
(46  CFR  §  502.72]  with  a  copy  to  all 
parties  to  this  proceeding. 

By  the  Commission. 

(seal!  Francis  C.  Hurney, 

Secretary. 

[F.R.  Doc.  70-2641;  Plied,  Mar.  3,  1970; 

8:50  a.m.) 


[Docket  No.  70-11] 

PACIFIC  COAST  EUROPEAN 
CONFERENCE 

Order  of  Investigation 

The  member  lines  of  the  Pacific  Coast 
European  Conference  (Agreement  No. 
5200)  have  amended  rules  10  and  12  of 
their  Freight  Tariff  No.  FMC  14  to  La- 
come  effective  on  April  24,  1970. 

On  that  date,  rule  12,  entitled  “Port 
Equalization”  will  be  deleted  in  its  en¬ 


tirety  from  the  tariff  and  rule  10,  which 
now  reads: 

10.  SHIFTING  OF  VESSELS.  Shifting  oX 
vessels  Is  permitted  within  loading  pot1:s  but, 
except  as  otherwise  provided,  there  shall  be 
no  absorptions  for  bringing  cargo  to,  from 
or,  within  such  ports.  Vessels  loading  In  the 
San  Francisco  Bay  area  shall  be  limited  to 
two  loading  berths,  except  that  vessels  may 
shift  to  additional  berths  for  military  cargo 
and  cargo  loaded  In  bulk.  Calls  at  additional 
berths  may  be  made  to  load  a  minimum 
quantity  of  750  short  tons  from  one  shipper. 

The  provisions  of  this  rule  apply  separately 
to  each  call  Into  the  San  Francisco  Bay  area 
from  another  port. 

will  read  as  follows: 

10.  SHIFTING  OF  VESSELS.  Shifting  of 
vessels  is  permitted  within  loading  ports  but, 
except  as  otherwise  provided,  there  shall  be 
no  absorptions  for  bringing  cargo  to,  from 
or  within  such  ports.  Each  Member  shall  be 
limited  to  a  single  loading  berth  in  the 
San  Francisco  Bay  area,  designated  semi¬ 
annually,  July  through  December  and  Jan¬ 
uary  through  June,  except  that  vessels  may 
shift  to  additional  berths  for  military  cargo 
and  cargo  loaded  in  bulk.  Calls  at  additional 
berths  may  be  made  to  load  a  minimum 
quantity  of  750  short  tons  from  one  shipper. 
For  the  purposes  of  this  rule.  Members  par¬ 
ticipating  in  a  joint  service  shall  be  treated 
as  a  single  Member. 

The  provisions  of  this  rule  apply  separately 
to  each  call  into  the  San  Francisco  Bay  area 
from  another  port,  and  for  the  purpose  of 
this  rule,  the  San  Francisco  Bay  area  in¬ 
cludes  all  berths  at  Alameda,  Oakland,  Red¬ 
wood  City.  Richmond,  Sacramento,  San 
Francisco  and  Stockton. 

These  changes  will  require  each  mem¬ 
ber  line  to  select  one  loading  berth  in  the 
entire  San  Francisco  Bay  area  for  a 
period  of  6  months,  but  permit  service  at 
additional  berths  for  military  cargo, 
cargo  loaded  in  bulk  and  for  minimum 
quantities  of  750  short  tons  from  one 
shipper.  The  rule  is  unclear  as  to  whether 
member  lines  may  load  at  any  berth 
other  than  a  selected  berth  if  they  dis¬ 
charge  cargo  at  the  nonselected  berth. 
The  port  equalization  now  allowed  by 
rule  12  will  not  be  permitted. 

Numerous  protests  against  the  promul¬ 
gation  of  the  tariff  revisions  have  been 
filed  with  the  Commission  by  persons 
who  allege  that  they  will  be  adversely 
affected  by  the  Conference’s  action.  It 
has  been  alleged  that  the  subject  tariff 
revisions  constitute  a  scheme  of  trans- 
imrtation  practices  which  is  not  author¬ 
ized  by  the  Conference’s  approved  agree¬ 
ment  and  thus  is  in,  violation  of  section 
15  of  the  Shipping  Act,  1916.  It  is  also 
alleged  that  the  practices  established  by 
these  rules  violate  sections  16  First  and 
17  of  the  Act  by  creating  imdue  or  un¬ 
reasonable  prejudice  or  disadvantage 
and/or  unjust  prejudice  or  discrimina¬ 
tion.  constitute  an  unjust  and  unreason¬ 
able  regulation  and  practice  related  to  or 
connected  with  the  receiving  of  freight, 
and  violate  section  205  of  the  Merchant 
Marine  Act.  1936.  The  allegations  of  con¬ 
duct  unauthorized  under  the  Confer¬ 
ence's  approved  agreement  and  actions 
which  are  unreasonable  or  result  in  un¬ 
lawful  discrimination,  disadvantage  or 
prejudice  appear  to  be  equally  applicable 
to  the  Conference’s  present  manner  of 
limiting  vessel  berths  in  the  San  Fran¬ 
cisco  Bay  area. 
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On  Febinai’y  20,  1970,  the  Honorable 
Ronald  Reagan,  Governor  of  the  State 
of  California,  under  the  authority  pro¬ 
vided  by  section  16  First  of  the  Shipping 
Act,  1916  (46  U.S.C.  815),  filed  a  protest 
with  the  Commission  alleging  that  the 
amendments  to  rules  10  and  12  of  the 
Conference  tariff  will  imjustly  discrimi¬ 
nate  against  the  State  of  California  and 
its  products  moving  in  foreign  commerce 
to  Europe  in  violation  of  sections  15  and 
17,  Shipping  Act,  1916,  and  section  205, 
Merchant  Marine  Act,  1936. 

In  consideration  of  the  foregoing  the 
Commission  is  of  the  opinion  that  an  in¬ 
vestigation  should  be  initiated  to  deter¬ 
mine  the  lawfulness  of-  current  tariff 
rules  10  and  12  and  the  changes  in  these 
rules  referred  to  above. 

Now  therefore  it  is  ordered.  That,  pm- 
suant  to  sections  15  and  22  of  the  Ship¬ 
ping  Act,  1916  (46  U.S.C.  814  and  821), 
an  investigation  shall  be  instituted  to  de¬ 
termine  whether  present  rules  10  and  12 
of  Freight  Tariff  No.  FMC  14  of  the 
Pacific  Coast  European  Conference 
and/or  the  changes  in  rules  10  and  12  to 
become  effective  April  24,  1970,  (1)  are 
authorized  by  Agreement  No.  5200;  (2) 
are  unduly  or  unreasonably  prejudicial 
or  disadvantageous  as  between  persons, 
localities  or  descriptions  of  traffic  within 
the  meaning  of  section  16  First,  unjustly 
discriminatory  between  shippers  or  ports 
or  unjustly  prejudicial  to  exporters  of 
the  United  States  as  compared  wdth  their 
foreign  competitors  within  the  meaning 
of  the  first  paragraph  of  section  17  of 
the  Shipping  Act,  1916;  (3)  constitute 
an  unreasonable  practice  with  respect  to 
the  receiving,  handling,  storing  or  deliv¬ 
ery  of  property  within  the  meaning  of 
the  second  paragraph  of  section  17  of 
the  Shipping  Act,  1916;  and/or  (4)  are 
unjustly  discriminatory  or  unfair  as  be¬ 
tween  carriers,  shippers,  exporters,  im¬ 
porters  or  ports,  or ,  between  exporters 
from  the  United  States  and  their  foreign 
competitors,  detrimental  to  the  com¬ 
merce  of  the  United  States,  contrary  to 
the  public  interest,  or  othei-wise  in  viola¬ 
tion  of  the  Shipping  Act,  1916,  within 
the  meaning  of  section  15  of  that  Act. 

It  is  further  ordered.  That,  pursuant 
to  section  16  First  of  the  Shipping  Act, 
1916,  the  Pacific  Coast  European  Con¬ 
ference  and  its  member  lines  are  ordered 
to  show  cause  why  the  amendments  to 
presently  effective  rules  10  and  12  of 
Freight  Tariff  No.  PMC  14  of  the  Pacific 
Coast  European  Conference  now  sched¬ 
uled  to  become  effective  on  April  24, 
1970,  should  not  be  set  aside  for  the  rea¬ 
sons  enumerated  above  as  advanced  in 
the  protest  of  the  Governor  of  the  State 
of  California. 

It  is  further  ordered,  That  the  Pacific 
Coast  European  Conference  and  its 
member  lines  as  listed  in  the  appendix 
hereto  are  hereby  named  respondents 
and  that  the  Governor  of  the  State  of 
California  shall  also  be  named  a  party 
in  this  proceeding:  and 

It  is  further  ordered.  That  a  public 
hearing  be  held  before  an  examiner  of 
the  Commission’s  Office  of  Hearing 
Examiners  at  a  date  and  place  to  be 
determined  and  announced  by  the  chief 
examiner  in  accordance  with  this  order 


to  receive  evidence  in  this  proceeding  to 
provide  an  adequate  record  for  proper 
disposition  of  the  issues;  and 
It  is  further  ordered.  That  the  hearing 
shall  be  commenced  as  soon  as  possible 
and  the  examiner  shall  issue  an  initial 
decision  at  the  earliest  practicable  date, 
in  no  event  later  than  Jxme  9,  1970.  Ex¬ 
ceptions  to  the  examiner’s  initial  de¬ 
cision  shall  be  filed  within  10  days  fol¬ 
lowing  the  date  of  service  thereof  with 
replies  to  exceptions  to  be  filed  within 
10  days  thereafter:  and 
It  is  further  ordered,  That  notice  of 
this  order  be  published  in  the  Federal 
Register  and  that  a  copy  thereof  and 
notice  of  hearing  be  seiwed  upon  all 
parties:  and 

It  is  further  ordered.  That  any  person 
other  than  those  named  as  parties  herein 
who  desires  to  become  a  party  to  this 
proceeding  and  participate  therein,  shall 
file  a  petition  to  intervene  in  accordance 
with  Rule  5(1)  (46  CPR  §  502.72)  of  the 
Commission’s  rules  of  practice  and  pro- 
cedme;  and 

It  is  further  ordered.  That  all  future 
notices  issued  by  or  on  behalf  of  the 
Commission  in  this  proceeding,  includ¬ 
ing  notice  of  time  and  place  of  hearing 
or  prehearing  conference,  shall  be  mailed 
directly  to  all  parties  of  record. 

By  the  Commission. 

[seal!  Francis  C.  Hurney, 

Secretary. 

Appendix 

PACIFIC  COAST  EUROPEAN  CONFERENCE 

David  Lindstedt,  Chairman,  417  Montgomery 
Street,  San  Francisco,  Calif.  94104. 

MEMBER  LINES 

Anglo  Canadian  Shipping  Co.,  Ltd.  Anglo 
Canadian  Shipping  (Westshlp)  Ltd.,  837 
West  Hastings  Street,  Vancouver  1,  British 
Columbia,  Canada. 

Blue  Star  Line,  Blue  Star  Line,  Ltd.,  Albion 
House,  Leadenhall  Street,  London  E.C.  3, 
England. 

d’Amlco  Mediterranean  Pacific  Line,  d’Amlco 
Socleta  dl  Navigazlone  per  Azlonl,  Corso 
d’ltalia  35/B,  Rome,  Italy. 

East  Asiatic  Line,  The  East  Asiatic  Co.,  Ltd. 
(A/S  Det  Ostaslatlske  Kompagni),  2  Hol- 
bergsgade,  Copenhagen,  Denmark. 

French  Line,  Compagnie  Generale  Trans- 
atlantlque,  6  rue  Aubft:,  Paris  9e,  France. 
Furness  Line,  Furness,  Withy  &  Co.,  Ltd., 
Furness  House,  Leadenhall  Street,  London 
E.C.  3,  England. 

Hamburg-Amerlcan  Line,  Hamburg-Amerika 
Llnle,  Balllndamm  25,  Hamburg  1,  Ger¬ 
many. 

Hanseatlc-Vaasa-Llne,  Vaasa  Line  Oy,  Arka- 
dlankatu  21,  Helsinki,  Finland. 
Holland-America  Line,  N.  V.  Nederlandsch- 
Amerlkaansche  Stoomvaart  Maatschapplj, 
Wilhelminakade  86,  Rotterdam,  Holland. 
Interocean  Line,  Westfal-Larsen  &  Co.,  A  8, 
Olav  Kyrresgate  11,  Bergen,  Norway. 

Italian  Line,  "Italia”  Societa  Per  Azionl  di 
Navlgavione,  Piazza  de  Ferrari  1,  Genoa, 
Italy. 

Italpaclfic  Line,  27  Boulevard  d’ltalie,  Monte 
Carlo,  Monaco. 

Johnson  Line,  Rederlaktiebolaget  Nordstjer- 
nan,  Stureplan  3,  Stockholm,  7,  Sweden. 
Lykes  Lines,  Lykes  Bros.  Steamship  Co.,  Inc., 
1300  Commerce  Building,  New  Orleans,  La. 
North  German  Lloyd,  Norddeutecher  Lloyd, 
Gustav-Deetjen-Allee  2/6,  Bremen,  Ger¬ 
many. 
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Fred.  Olsen  Line,  Fred.  Olsen  &  Co.,  Fred. 
Olsens  gt  2,  Oslo,  Norway. 

Royal  Mall  Lines  Ltd.,  56  Leadenhall  Street, 
London  E.C.  3,  England. 

Weyerhaeusser  Line,  Division  of  Weyer¬ 
haeuser  Co.,  Tacoma  Building,  Tacoma, 
Wash. 

United  Yugoslav  Lines,  Splosna  Plovba, 
Zupanclceva  24,  Piran,  Yugoslavia. 

Zim  Israel  Navigation  Co.,  Ltd.,  Zlm  Israel 
Navigation  Co.,  Ltd.,  7/9  Ha’atzmaut  Road, 
Haifa,  Israel. 

[F.R.  Doc.  70-2642;  Filed,  Mar.  3,  1970; 

8:50  am.] 


FEDERAL  POWER  COMMISSION 

[Project  No.  2306] 

CITIZ£NS  UTILITY  CO. 

Notice  of  Application  for  Approval 

for  Constructed  Project 

February  25,  1970. 

Public  notice  is  hereby  given  that  ap¬ 
plication  for  approval  of  Exhibit  R  has 
been  filed  under  the  regulation.s  under 
the  Federal  Power  Act  (16  U.S.C.  791a- 
825r)  by  Citizens  Utility  Co.  (correspond¬ 
ence  to :  John  C.  Gibbs,  Senior  Vice  Presi¬ 
dent,  Citizens  Utility  Co.,  Ridgeway 
Center,  Stamford,  Conn.  06905)  as  part 
of  the  license  for  the  constructed  Clyde 
River  Project  No.  2306,  located  on  the 
Clyde  River  and  a  trlbutai-y,  in  Orleans 
County,  Vt.,  in  the  vicinity  of  the  city  of 
Newport,  and  the  towns  of  West  Charles¬ 
ton,  Morgan,  East  Charleston,  Derby, 
Morgan  Center,  Holland,  and  Coventry. 

According  to  the  Exhibit  R,  the  li¬ 
censee  has  provided  project  lands  under 
lease  agreements  for  recreational  devel¬ 
opment  by  Public  Agencies.  Under  the 
agreements,  (1)  the  Vermont  Depart¬ 
ment  of  Fish  and  Game  has  provided:  a 
boat  ramp  at  Echo  Dam;  an  access  road, 
parking  area  and  sanitation  facilities  at 
Echo  Lake:  a  fish  hatchery  at  Seymour 
Dam;  a  fishing  pier,  two  boat  ramps, 
access  area,  and  sanitation  facilities  at 
Seymour  Lake;  a  boat  ramp  at  West 
Charleston  Dam;  and  a  parking  area, 
access  road,  and  sanitation  facilities  at 
Pensioner  Pond;  and  (2)  the  town  of 
Morgan  has  provided  a  swimming  beach 
and  parking  area  at  Seymour  Lake. 
While  at  present  there  are  no  recrea¬ 
tional  facilities  at  Newport  Dam  and 
Clyde  Pond,  the  Vermont  Department 
of  Fish  and  Game  plans  to  install  a  boat 
ramp  at  the  former  and  an  access  area, 
parking  area  and  sanitation  facilities  at 
the  latter. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  22, 
1970,  file  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.  20426,  peti¬ 
tions  to  intervene  or  protests  in  accord¬ 
ance  with  the  requirements  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determing  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  Protestants  parties  to  the  proceed¬ 
ing.  Persons  wishing  to  become  parties 
to  a  proceeding  or  to  participate  as  a 
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party  in  any  hearing  therein  must  file 
petitions  to  intervene  in  accordance  with 
the  Commission’s  rules.  The  application 
is  on  file  with  the  Commission  and  avail¬ 
able  for  public  inspection. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[P.R.  Doc.  70-2590;  Filed,  Mar.  3,  1970: 

8:46  a.m.J 

[Docket  No.  CP70-197i 

COLORADO  INTERSTATE  GAS  CO. 

Notice  of  Application 

February  25,  1970. 

Take  notice  that  on  February  16,  1970, 
Colorado  Interstate  Gas  Co.,  a  division 
of  Colorado  Interstate  Corp.  (applicant) , 
Post  Office  Box  1087,  Colorado  Springs, 
Colo.  80901,  filed  in  Docket  No.  CP70-197 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  and  §  157.7(b)  of 
the  regulations  thereunder  for  a  certifi¬ 
cate  of  public  convenience  and  necessity 
authorizing  the  construction  duiing  the 
12-month  period  commencing  on  April  1, 
1970,  and  the  operation  of  facilities  to 
enable  applicant  to  take  into  its  certifi¬ 
cated  main  pipeline  system  natural  gas 
which  will  be  purchased  from  producers 
thereof,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
mspectlon. 

Tlie  stated  purpose  of  this  budget-type 
application  is  to  augment  applicant’s 
ability  to  act  with  reasonable  dispatch 
in  contracting  for  and  connecting  to  its 
pipeline  system  additional  supplies  of 
natural  gas  in  areas  generally  coexten¬ 
sive  with  said  system. 

Tlie  application  states  that  the  total 
cost  of  all  facilities  will  not  exceed  $1 
million  with  no  single  project  to  exceed 
$250,000.  The  proposed  facilities  will  be 
financed  from  funds  on  hand,  fimds  from 
operations,  or  from  short-term  bank 
loans. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
17, 1970,  file  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.  20426,  a  peti¬ 
tion  to  intervene  or  a  protest  in  accord¬ 
ance  with  the  requirements  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the  Com¬ 
mission  will  be  considered  by  it  in  de¬ 
termining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  Pro¬ 
testants  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the  Com¬ 
mission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  In  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  petition  to  intervene 
is  filed  within  the  time  required  herein,  if 


the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  certifi¬ 
cate  is  required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the  Com¬ 
mission  on  its  own  motion  believes  that 
a  formal  hearing  Is  required,  further  no¬ 
tice  of  such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or  be 
represented  at  the  hearing. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[F.R.  Doc.  70-2591;  Filed,  Mar.  3,  1970; 

8.46  a.in.] 

[Project  No.  2312 [ 

DIAMOND  INTERNATIONAL  CORP. 

Notice  of  Application  for  Approval 
for  Constructed  Project 

February  25, 1970. 

Public  notice  is  hereby  given  that  ap¬ 
plication  for  approval  of  Exhibit  R  has 
been  filed  under  the  regulations  under 
the  Federal  Power  Act  (16  U.S.C.  791a- 
825r)  by  Diamond  International  Corp. 
(correspondence  to:  Thomas  M.  Debe- 
voise.  Esquire,  Debevoi.se,  Liberman  & 
Corben,  Shoreham  Building,  Wa.shlng- 
ton,  D.C.  20005)  as  part  of  the  license  for 
the  Great  Works  Project  No.  2312,  lo¬ 
cated  on  the  Penobscot  River  in  Pen¬ 
obscot  County,  Maine,  in  the  city  of  Old 
Town  and  near  the  towns  of  Milford  and 
Bradley. 

According  to  Exhibit  R,  the  licensee 
conducts  guided  tours  of  the  dam  and 
mills  served  by  the  project,  and  plans, 
in  cooperation  with  the  Maine  Depart¬ 
ment  of  Inland  Fisheries  and  Game,  to 
improve  the  existing  fishway  at  the  proj¬ 
ect  dam.  A.side  from  the  foregoing,  any 
recreation  development,  now  or  in  the 
future,  is  limited  by  such  factors  as  the 
following:  licensee  owms  only  one-third 
of  the  4-mile  shoreline  of  the  reservoir, 
the  section  of  river  involved  is  heavily 
polluted,  a  railroad  right-of-way  utilizes 
one  side  of  the  reservoir,  and  piles  of  logs 
and  wood  chips  present  a  potential  fire 
hazard. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  22, 
1970,  file  with  the  Federal  Pow'er  Com¬ 
mission,  Washington,  D.C.  20426,  peti¬ 
tions  to  intervene  or  protests  in  accord¬ 
ance  with  the  requirements  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate  ac¬ 
tion  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the  pro¬ 
ceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  petitions  to  inteiwene  in  accordance 
with  the  Commission’s  rules.  'The  ap¬ 
plication  is  on  file  with  the  Commission 
and  available  for  public  Inspection. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[F.R.  Doc.  70-2592;  Filed,  Mar.  3,  1970; 

8:46  a.m.j 


[Docket  No.  CP70-97] 

MANUFACTURERS  LIGHT  AND  HEAT 
CO.  AND  HOME  GAS  CO. 

Order  Granting  Interventions,  Pre¬ 
scribing  Procedures  and  Fixing  Date 

of  Prehearing  Conference 

February  24, 1970. 

Manufacturers  Light  and  Heat  Co. 
(Manufacturers)  and  Home  Gas  Co. 
(Home)  filed  on  October  14, 1969,  a  joint 
application  for  a  certificate  of  public 
convenience  and  necessity  pursuant  to 
section  7  of  the  Natural  Gas  Act.  The 
application  involves  Manufacturers’  and 
Home’s  joint  proposal  to  expand  oper¬ 
ations  to  serve  1970-71  requirements. 
Notice  of  the  filing  has  been  issued.* 
Petitions  to  intervene  were  timely  filed 
by  Pennsylvania  Gas  and  Water  Co. 
(Penn  Gas) ,  Orange  and  Rockland  Util¬ 
ities,  Inc.,  and  UGI  Corp.  Penn  Gas  re¬ 
quested  a  formal  hearing. 

We  are  of  the  view  that  the  petitioners 
have  alleged  suflicient  interest  in  the 
joint  application  to  warrant  intervention. 

A  motion  has  been  filed  by  Manu¬ 
facturers  and  Home  proposing  that  the 
proceeding  be  phased  so  that  certain  fa¬ 
cilities  can  be  considered  after  a  Com¬ 
mission  decision  has  been  issued  in  the 
“Coordinated  Operations’’  proceeding  in 
Docket  No.  CP68-364.  We  direct  the 
Presiding  Examiner  to  act  on  the  motion 
at  the  earliest  possible  time  and  if  pro- 
cedurally  feasible,  he  shall  define  specific 
uncontested  facilities  and  related  service 
which  may  be  made  the  subject  of  cer¬ 
tification  pursuant  to  the  Commission’s 
shortened  hearing  procedure. 

Based  on  our  experience  in  other  simi¬ 
lar  proceedings,  it  is  our  belief  that  we 
should  set  forth  the  procedui'e  to  insure 
an  expeditious  and  orderly  hearing  by 
providing  for  the  filing  of  the  applicants’ 
direct  presentation  and  for  the  submis¬ 
sion  of  a  statement  of  proposed  issues  by 
all  parties. 

The  Commission  finds: 

(1)  It  is  desirable  and  in  tlie  public 
interest  to  allow  the  above-named  peti¬ 
tioners  to  intervene  in  this  proceeding 
in  order  that  the  petitioners  may  estab¬ 
lish  the  facts  and  the  law  from  which 
the  nature  and  validity  of  their  alleged 
rights  and  interests  may  be  determined 
and  show  what  further  action  may  be 
appropriate  under  the  circumstances  in 
the  administration  of  the  Natural  Gas 
Act. 

(2)  The  expeditious  disposition  of  this 
proceeding  will  be  effectuated  by  provid¬ 
ing  for  service  of  testimony  by  the  ap¬ 
plicants  prior  to  the  holding  of  a  pre- 
hearing  conference. 

(3)  The  expeditious  disposition  of  this 
proceeding  will  be  effectuated  by  the  fil¬ 
ing  of  statements  of  proposed  issues  by 
the  participants  herein. 

(4)  The  expeditious  disposition  of  this 
pmceeding  will  be  effectuated  by  direct¬ 
ing  the  Presiding  Examiner  to  act  on  the 
applicants’  motion  for  separating  this 
proceeding  into  two  phases. 


'Notice  was  Issued  on  Oct.  23,  1969,  and 
was  published  In  the  Federal  Register  on 
Oct.  30,  1969  (34  F.R.  17544). 
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Tlie  Commission  ord^'s; 

(A)  The  above- nam^  petitioners  are 
hereby  permitted  to  intervene  in  this 
proceeding  subject  to  the  rules  and  regu¬ 
lations  of  the  Commission:  Provided, 
however.  That  the  participation  of  such 
interveners  shall  be  limited  to  matters 
affecting  asserted  rights  and  interests  as 
specifically  set  forth  in  said  petitions  for 
leave  to  intervene:  And  provided,  iur- 
ther.  That  the  admission  of  such  Inter¬ 
veners  shall  not  be  construed  as  recogni¬ 
tion  by  the  Commission  that  they  or  any 
of  them  might  be  aggi'ieved  because  of 
any  order  or  orders  of  the  Commission 
entered  in  this  proceeding. 

(B)  Applicants  and  any  intervenor  in 
support  of  the  applicants  shall  file  with 
the  Commission  and  serve  on  all  parties 
and  the  Examiner  on  or  before  March  16, 
1970,  their  direct  testimony  and  exhibits. 

(C)  All  parties  to  the  proceeding  shall 
file  with  the  Commission  and  serve  on 
all  parties  and  the  -Examiner  on  rr 
before  March  23,  1970,  a  statement  of 
the  issues  which  they  believe  have  been 
raised  by  the  application  and  direct  pres¬ 
entation.  Said  statement  of  issues  shall 
relate  the  issues  to  specific  facilities 
and/or  services  proposed  in  the  applica¬ 
tion. 

(D)  The  Presiding  Examiner  shall  act 
on  applicants’  motion  for  an  order  to 
separate  this  proceeding  into  two  phases. 

(E)  Pursuant  to  the  provisions  of 
§  1.18  of  the  Commission’s  rules  of  prac¬ 
tice  and  procedure,  a  prehearing  con¬ 
ference  shall  be  held  before  a  heaiing 
examiner  of  the  Commission  to  be  desig¬ 
nated  by  the  Chief  Examiner,  in  order 
to  consider  the  means  by  which  the  con¬ 
duct  of  this  proceeding  may  be  facilitated 
and  in  order  to  determine  furtlier  pro¬ 
cedures  including  the  date  for  com¬ 
mencement  of  cross-examination.  Such 
conference  will  be  held  in  a  hearing  room 
of  the  Federal  Power  Commission,  441  G 
Street  NW.,  Washington,  D.C.,  com¬ 
mencing  at  10  a.m.,  E.S.T.,  on  March  31, 
1970. 

By  the  Commission. 

[seal]  Kenneth  P.  Plumb, 

Acting  Secretary. 

[PR.  Doc.  70-2507:  Piled.  Mar.  3.  1970; 

8:47  am.) 


[Docket  No.  0-3891,  etc.] 

D.  B.  McConnell  et  al. 

Findings  and  Order 

February  19,  1970. 

In  the  findings  and  order  after  statu¬ 
tory  hearing  issuing  certificates  of  pub¬ 
lic  convenience  and  necessity,  amending 
orders  issuing  certificates,  permitting  and 
approving  abandonment  of  service,  ter¬ 
minating  certificates,  substituting  re¬ 
spondents,  making  successors  co-re¬ 
spondents,  redesignating  proceeding, 
making  rate  change  effective,  accepting 
agreement  and  undertaking  and  surety 
bond  for  filing,  requiring  filing  of  agree¬ 
ments  and  undertakings,  and  accepting 
related  rate  schedules  and  supplements 
for  filing,  issued  July  25,  1969,  and  pub¬ 
lished  in  the  Federal  Register  August  2, 


1969.  34  F.R.  12646,  first  paragraph: 
Change  Docket  No.  “G-19516”  to  read 
Docket  No.  “G-11984”  paragraph  (5), 
change  Docket  No.  “G-19516”  to  read 
Docket  No.  “G-11984”,  paragraph  (K), 
change  Docket  No.  “G-19516”  to  read 
Docket  No.  “G-11984”,  first  column:  Un¬ 
der  Docket  No.  CI69-860  change  Docket 
No.  “G-19516”  to  read  “G-11984”. 

Kenneth  P.  Plumb, 
Acting  Secretary. 

[F.R.  Doc.  70-2589;  Filed,  Mar.  3,  1970; 
8:46  a  m  ] 


[Project  No.  2187] 

PUBLIC  SERVICE  COMPANY  OF 
COLORADO 

Notice  of  Application  for  Approval 
for  Constructed  Project 

February  25,  1970. 

Public  notice  is  hereby  given  that  ap¬ 
plication  for  approval  of  Exhibit  R,  as 
revised,  has  been  filed  imder  the  regula¬ 
tions  under  the  Federal  Power  Act  (16 
U.S.C.  791a-825r)  by  Public  Service  Com¬ 
pany  of  Colorado  (correspondence  to: 
R.  F.  Walker,  Vice  President,  Public  Serv¬ 
ice  Company  of  Colorado,  Post  Office  Box 
840,  Denver,  Colo.  80201)  as  part  of  the 
license  for  the  Georgetown  Hydro  Proj¬ 
ect  No.  2187,  located  on  South  Clear 
Creek,  a  tributary  stream  in  the  South 
Platte  River  Drainage  Basin,  in  Clear 
Creek  County,  Colo.,  and  affecting  lands 
of  the  United  States  within  the  Arapahoe 
National  Forest  and  other  lands  of  the 
United  States. 

The  filings  comprising  Exhibit  R,  as 
revised,  reflect  the  fact  that  the  project 
consists  of  two  small  storage  reservoirs 
in  the  upper  reach  of  the  watershed,  and 
two  storage  reservoirs  and  a  forebay  res¬ 
ervoir  downstream — almost  contiguous 
with  the  lower  reservoir  of  the  Licensee’s 
Cabin  Creek  Project.  According  to  the 
Exhibit,  the  two  upper  reservoirs,  Mur¬ 
ray  Lake  and  Silver  Dollar  Lake,  are 
above  timberline  and  are  accessible  only 
by  foot  or  horseback  over  existing  trails. 
Fishing,  camping,  picnicking,  hiking,  and 
associated  recreation  activities  are  avail¬ 
able  to  the  public  at  these  reservoirs.  Of 
the  lower  reservoirs,  only  Clear  Lake  is 
suitable,  at  this  time,  for  public  fishing, 
picnicking,  and  other  recreational  pur¬ 
poses,  and  this  lake  will  be  made  avail¬ 
able  for  these  purposes  through  a  cooper¬ 
ative  agreement  with  the  U.S.  Forest 
Service  for  recreation  construction  and 
maintenance.  Clear  Lake  adjoins  and  has 
direct  auto  access  from  scenic  Guanella 
Pass  Road,  which  provides  access  to  some 
of  the  most  spectacular  scenery  in  Colo¬ 
rado,  including  the  Forest  Service  Abyss 
Scenic  Area.  ’The  Forebay  reservoir  and 
Green  Lake,  the  remaining  lower  reser¬ 
voirs,  constitute  a  source  of  the  town  of 
Georgetown’s  water  supply,  and  both  are 
otherwise  unsuitable  for  the  general  pub¬ 
lic’s  recreational  use  because  of  size,  ter¬ 
rain,  and  other  natural  features.  The 
town  of  Georgetown  has  requested  the 
Licensee  to  take  whatever  action  is  pos¬ 
sible  to  prevent  contamination  of  the 
water  supply  areas. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  22, 
1970,  file  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.  20426,  peti¬ 
tions  to  intervene  or  protests  in  accord¬ 
ance  with  the  requirements  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  seiwe  to 
make  the  protestants  parties  to  the  pro¬ 
ceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  thereih  must 
file  petitions  to  intervene  in  accordance 
with  the  Commission’s  rules.  The  appli¬ 
cation  IS  on  file  with  the  Commission 
and  available  for  public  inspection. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[P.R.  Doo.  70-2593;  FUbd,  Mar.  3,  1970; 

8:46  a.m.] 


[Docket  No.  CP70-91 

WEST  TENNESSEE  PUBLIC  UTILITY 
DISTRICT  OF  WEAKLEY  TENN., 
ET  AL. 

Order  Permitting  intervention  and  Set¬ 
ting  Dates  for  the  Filing  of  Testi¬ 
mony  and  for  Hearing 

February  25,  1970. 

The  West  Tennessee  Public  Utility 
District  of  Weakley,  Carroll,  and  Benton 
Coimties,  Term.,  applicant,  Michigan 
Wisconsin  Pipe  Line  Co.,  respondent. 

In  our  notice  of  July  18,  1969,  we  more 
fully  described  applicant’s  proposal  filed 
under  section  7(a)  of  the  Natural  Gas 
Act.  On  August  19,  1969,  Michigan  Wis¬ 
consin  Pipe  Line  Co.  (Respondent)  filed 
an  answer  stating  a  willingness  to  pro¬ 
vide  the  service  requested  by  applicant 
and  an  ability  to  do  so  from  existing 
sources  of  gas  supply  and  through  use 
of  existing  facilities. 

On  August  18,  1969,  Teimessee  Gas 
Pipeline  Co.  (Termessee)  filed  a  petition 
to  intervene  in  which  it  requests  a  formal 
hearing.  As  applicant’s  sole  supplier  of 
natural  gas  Tennessee  contends  that  tlie 
grant  of  the  instant  application  will  re¬ 
sult  in  a  decrease  of  purchases  by  appli¬ 
cant  from  Tennessee  in  an  amount  equal 
to  applicant’s  purchases  from  respond¬ 
ent.  Tennessee  does  not  set  forth 
what,  if  any,  will  be  the  economic  impact 
on  its  system  in  the  event  of  that 
eventuality. 

’The  Commission  orders: 

(A)  Tennessee  Gas  Pipeline  Co.,  a 
division  of  Tenneco  Inc.,  is  hereby  per¬ 
mitted  to  intervene  in  this  proceeding, 
subject  to  the  rules  and  regulations  of 
the  Commission:  Provided,  however. 
That  the  participation  of  said  inter¬ 
vener  shall  be  limited  to  matters  affect¬ 
ing  asserted  rights  and  interests  as 
specifically  set  forth  in  its  petition  for 
leave  to  Intervene:  And  provided  further. 
That  the  admission  of  said  intervener 
shall  not  be  construed  as  recognition  by 
the  Commission  that  it  might  be  ag¬ 
grieved  because  of  any  order  or  order 


FEDERAL  REGISTER,  VOL  35,  NO.  43— WEDNESDAY,  MARCH  4,  1970 


4098 


NOTICES 


of  the  Commission  entered  in  this 
proceeding. 

(B)  The  following  presentations  are 
hereby  ordered  to  be  served  by  March  18. 
1970,  upon  the  Commission’s  Office  of 
Hearing  Ebcaminers,  the  Commission’s 
staff  and  all  other  parties; 

(1)  Applicant’s  direct  presentation  In 
support  of  Its  proposal  to  be  relied  upon 
at  the  hearing. 

(2)  Respondent’s  presentation  rela¬ 
tive  to  its  ability  to  render  the  requested 
service  through  use  of  existing  facilities 
and  sources  of  gas  supply. 

(3)  If  Tennessee  intends  to  allege  that 
the  grant  of  the  instant  application  will 
result  in  an  adverse  economic  Impact  to 
its  system  direct  evidence  in  support 
thereof  must  be  served  on  the  above- 
stated  date. 

(C)  Pursuant  to  the  authority  con¬ 
ferred  on  the  Federal  Power  Commission 
by  the  Natural  Gas  Act  and  the  Com¬ 
mission’s  rules  of  practice  and  proce¬ 
dure,  a  hearing  will  be  held  on  April  7, 
1970,  at  10  a.m.,  e.s.t.,  in  a  Hearing  Room 
of  the  Federal  Power  Commission,  441 
G  Street  NW.,  Washington,  D.C.,  re¬ 
specting  the  matters  set  forth  in  the  in¬ 
stant  order.  Cross-examination  of  the 
presentations  submitted  pursuant  to  this 
order  will  commence  on  the  above- 
stated  hearing  date. 

By  the  Commission. 

fSEALl  Kenneth  F.  Plumb, 

Acting  Secretary. 

(P.R.  Doc.  70-2598;  Plied,  Mar.  3,  1970; 

8:47  a.m  ] 


[Project  No.  2357] 

WISCONSIN  MICHIGAN  POWER  CO. 

Notice  of  Application  for  Approval 
for  Constructed  Project 

February  26,  1970. 
Public  notice  is  hereby  given  that  ap¬ 
plication  for  approval  of  Exhibit  R  has 
been  filed  under  the  regulations  imder 
the  Federal  Power  Act  (16  U.S.C.  791a- 
825r)  by  Wisconsin  Michigan  Power  Co. 
(correspondence  to:  J.  K.  Babbitt,  Vice 
President  and  General  Manager,  Wiscon¬ 
sin  Michigan  Power  Co.,  807  South 
Oneida  Street,  Appleton,  Wis.  54911),  as 
part  of  the  license  for  the  White  Rapids 
Project  No.  2357,  located  on  the  Menomi¬ 
nee  River  in  Menominee  County,  Mich., 
near  the  village  of  Stephenson,  and  in 
Marinette  Coimty,  Wis.,  near  the  towns 
of  Amberg  and  Beecher. 

According  to  the  Exhibit  R,  the  liceirsee 
owns  1,300  acres  of  fee  title  land  within 
the  project  boundary,  all  of  which,  except 
in  the  immediate  vicinity  of  the  power 
plant,  is  open  to  the  public  for  hunting, 
fishing,  boating,  wilderness  camping,  ice 
fishing,  and  snowmobiling.  Ten  sites 
have  been  designated  as  public  recreation 
sites  and  access  to  these  sites  is  available 
through  improved  coimty  roads.  Licensee 
provides  a  canoe  portage  around  the  dam 
and  maintains  picnic  and  sanitary  facili¬ 
ties  at  one  of  the  public  recreation  sites. 
Land  for  a  Girl  Scout  camp  is  provided 
under  a  nominal  fee  lease.  Under  a  lease 
agreement,  the  town  of  Amberg  provides 


two  parks  which  include  boat  lamiching, 
picnicking,  camping,  and  sanitary  facili¬ 
ties,  with  swimming  permitted  at  one 
park.  Eight  acres  of  land  have  been 
reserved  for  a  future  campsite  on  the 
west  bank  of  the  reservoir  in  the  vicinity 
of  the  Girl  Scout  camp.  Licensee  has  en¬ 
tered  into  an  agreement  with  the  Michi¬ 
gan  Department  of  Conservation  and 
the  Wisconsin  Department  of  Natural 
Resources  for  cooperative  planning  for 
the  management,  development  and  use 
of  company  owned  lands. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  22, 
19'70,  file  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.  20426,  peti¬ 
tions  to  intervene  or  protests  in  accord¬ 
ance  with  the  requirements  of  the  Com¬ 
mission  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate  ac¬ 
tion  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  tire  pro¬ 
ceeding.  Persons  wishing  to  become  par¬ 
ties  to  a  proceeding  or  to  participate  as 
a  party  hi  any  hearing  therein  must  file 
petitions  to  intervene  in  accordance  with 
the  Commission’s  rules.  The  application 
is  on  file  with  the  Commission  and  avail¬ 
able  for  public  inspection. 

Gordon  M.  Grant, 

Secretary. 

I  P.R.  Doc.  70-2594;  FUed,  Mar.  3.  1970; 

8:46  a.m.) 

[Project  No.  2394) 

WISCONSIN  MICHIGAN  POWER  CO. 

Notice  of  Application  for  Approval 
for  Constructed  Project 

February  26,  1970. 

Public  notice  is  hereby  given  that  ap¬ 
plication  for  approval  of  Exhibit  R  has 
been  filed  under  the  regulations  under 
the  Federal  Power  Act  (16  U.S.C.  791a- 
825r)  by  Wisconsin  Michigan  Power  Co. 
(correspondence  to:  J.  K.  Babbitt,  Vice 
President  and  General  Manager,  Wiscon¬ 
sin  Michigan  Power  Co.,  807  South 
Oneida  Street,  Appleton,  Wis.  54911) ,  as  a 
part  of  the  license  for  the  Chalk  Hill 
Project  No.  2394,  located  on  the  Menomi¬ 
nee  River,  near  the  village  of  Stephen¬ 
son,  in  Menominee  County,  Mich.,  and 
near  the  towns  of  Amberg  and  Beecher, 
in  Marinette  County,  Wis. 

According  to  the  Exhibit  R,  the  licensee 
owns  1,841  acres  of  fee  title  land  within 
the  project  boundary,  all  of  which,  except 
in  tire  immediate  vicinity  of  the  power 
plant,  is  open  to  the  public  for  hunting, 
fishing,  boating,  wilderness  camping,  ice 
fishing,  and  snowmobiling.  Ten  sites  have 
been  designated  as  public  recreation  sites. 
Access  to  these  sites  is  available  through 
improved  local  roads.  Licensee  provides 
a  canoe  portage  around  the  dam  and 
maintains  two  of  the  recreation  sites 
which  include  camping,  picnicking,  and 
boat  launching  facilities,  with  sanitation 
facilities  at  one  of  the  sites.  Under  a 
lestse  arrangement,  the  town  of  Beecher 
maintains  access  roads  to  three  of  the 


recreation  sites  and  maintains  limited 
picnic  facilities  at  one  of  the  sites,  a 
commercial  development  on  an  Island 
in  the  reservior  (over  which  licensee  has 
fiowage  rights)  provides  a  golf  course, 
swimming  pool,  riding  stable,  tennis 
court,  and  boating  facilities.  Thirty  acres 
of  land  have  been  reserved  for  future 
campsite  development.  Licensee  has  en¬ 
tered  into  an  agreement  with  the  Michi¬ 
gan  Department  of  Conservation  and 
the  Wisconsin  Department  of  Natural 
Resources  for  cooperative  planning  of 
the  management,  development  and  use 
of  Company  owned  lands  for  recreation 
and  other  purposes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  22, 
1970,  file  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.  20426,  peti¬ 
tions  to  intervene  or  protests  in 
accordance  with  the  requirements  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con¬ 
sidered  by  it  in  determining  the  appro¬ 
priate  action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Persons  wishing  to  be¬ 
come  parties  to  a  proceeding  or  to  par¬ 
ticipate  as  a  party  in  any  hearing  therein 
must  file  petitions  to  intervene  in  accord¬ 
ance  with  the  Commission’s  rules.  The 
application  is  on  file  with  the  Commis¬ 
sion  and  available  for  public  inspection. 

Gordon  M.  Grant, 

Secretary. 

[PR.  Doc.  70-2595;  Piled,  Mar.  3,  1970; 

8:46  a.m.) 


[Project  No.  2523) 

WISCONSIN  MICHIGAN  POWER  CO. 

Notice  of  Application  for  Approval 
for  Constructed  Project 

February  26, 1970. 

Public  notice  is  hereby  given  that  ap¬ 
plication  for  approval  of  Exhibit  R  has 
been  filed  under  the  regulations  under 
the  Federal  Power  Act  (16  U.S.C.  791a- 
825r)  by  Wisconsin  Michigan  Power  Co. 
(correspondence  to:  J.  K.  Babbitt,  Vice 
President  and  General  Manager,  Wis¬ 
consin  Michigan  Power  Co.,  807  South 
Oneida  Street,  Appleton,  Wis.  54911),  as 
part  of  the  license  for  the  Oconto  Falls 
Project  No.  2523,  located  on  the  Oconto 
River  In  Oconto  County,  Wis.,  in  the  city 
of  Oconto  Palls  and  near  the  city  of 
Green  Bay. 

According  to  the  Exhibit  R,  all  project 
lands  owned  by  the  licensee  are  op>en  to 
the  public  for  hunting,  fishing,  and  boat¬ 
ing.  Licensee  provides  a  canoe  portage 
around  the  dam.  Six  sites  have  been  des¬ 
ignated  as  public  recreation  sites  and 
access  is  easily  available  from  modern 
highways.  Under  land  easements  and 
right-of-way  grants,  the  city  of  Oconto 
Palls  provides  two  boat  launching  ramps 
and  parking  area  and  two  swimming 
beaches  with  lifeguards  at  both.  A  chil¬ 
dren’s  fishing  pond  (stocked  annually  by 
the  Wisconsin  Department  of  Natural 
Resources)  w'hlch  was  developed  by  a 
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local  sportsmen’s  club  is  located  at  one 
of  the  city  operated  sites.  A  snowmobile 
trail  was  developed  by  local  citizens  at 
no  cost  to  the  city  or  licensee.  Licensee 
has  reserved  all  lands  owned  in  fee 
within  the  project  boimdary  which  are 
not  required  for  project  operations  for 
future  recreation  use.  Licensee  has  en¬ 
tered  into  an  agreement  with  the  Wis¬ 
consin  Department  of  Natural  Resources 
for  cooperative  planning  of  the  manage¬ 
ment,  development  and  use  of  company 
owned  lands  for  recreation  and  other 
purposes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  22, 
1970,  file  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.  20426,  peti¬ 
tions  to  intervene  or  protests  in  accord¬ 
ance  with  the  requirements  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate  ac¬ 
tion  to  be  taken  but  will  not  serve  to  make 
the  Protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  petitions 
to  intervene  in  accordance  with  the  Com¬ 
mission’s  rules.  The  application  is  on  file 
with  the  Commission  and  available  for 
public  inspection. 

Gordon  M.  Grant, 

Secretary. 

[F.R.  Doc.  70-2596;  Filed,  Mar.  3.  1970; 

8:46  a.m.] 


FEDERAL  RESERVE  SYSTEM 

BANK  OF  NEW  JERSEY 
Order  Approving  Merger  of  Banks 

In  the  matter  of  the  application  of 
Tlie  Bank  of  New  Jersey  for  approval  of 
merger  with  Garden  State  Bank. 

There  has  come  before  the  Board  of 
Governors,  pursuant  to  the  Bank  Mer¬ 
ger  Act  (12  U.S.C.  1828(c)),  an  applica¬ 
tion  by  The  Bank  of  New  Jersey,  Cam¬ 
den,  N.J.,  a  State  member  bank  of  the 
Federal  Reserve  System,  for  the  Board’s 
prior  approval  of  the  merger  of  that 
bank  and  Garden  State  Bank,  Cinna- 
minson,  N.J.,  under  the  charter  and 
name  of  The  Bank  of  New  Jersey.  As  an 
incident  to  the  merger,  the  four  offices  of 
Garden  State  Bank  would  become 
branches  of  the  resulting  bank.  Notice  of 
the  proposed  merger,  in  form  approved 
by  the  Board,  has  been  published  pur¬ 
suant  to  said  Act. 

Upon  consideration  of  all  relevant  ma¬ 
terial  in  the  light  of  the  factors  set  forth 
in  said  Act,  including  reports  furnished 
by  the  Comptroller  of  the  Currency,  the 
Federal  Deposit  Insurance  Corpioration, 
and  the  Attorney  General  on  the  com¬ 
petitive  factors  involved  In  the  proposed 
merger. 


It  is  hereby  ordered.  For  the  reasons 
set  forth  in  the  Board’s  statement  ‘  of 
this  date,  that  said  application  be  and 
hereby  is  approved;  Provided,  That  said 
merger  shall  not  be  consummated  (a) 
before  the  30th  calendar  day  following 
the  date  of  this  order  or  (b)  later  than 
3  months  after  the  date  of  this  order 
unless  such  period  is  extended  for  good 
cause  by  the  Board  or  by  the  Federal 
Reserve  Bank  of  Philadelphia  pursuant 
to  delegated  authority. 

Dated  at  Washington,  D.C.,  this  26th 
day  of  February  1970. 

By  order  of  the  Board  of  Governors.’ 

[seal]  Kenneth  A.  Kenyon, 
Deputy  Secretary. 

[P.R.  Doc,  70-2575;  Plied,  Mar.  3,  1970; 

8; 45  a.m.] 


BANK  OF  NEW  JERSEY 
Order  Approving  Merger  of  Banks 

In  the  matter  of  the  application  of  The 
Bank  of  New  Jersey  for  approval  of  mer¬ 
ger  with  The  Tradesmens  Bank  and  Trust 
Co. 

There  has  come  before  the  Board  of 
Governors,  pursuant  to  the  Bank  Merger 
Act  (12  U.S.C.  1828(c)),  an  application 
by  The  Bank  of  New  Jersey,  Camden, 
N.J.,  a  State  member  bank  of  the  Federal 
Reserve  System,  for  the  Board’s  prior  ap¬ 
proval  of  the  merger  of  that  bank  and 
The  Tiadesmens  Bank  and  Trust  Co.  of 
Vineland,  Vineland,  N.J.,  under  the  char¬ 
ter  and  name  of  'The  Bank  of  New  Jer¬ 
sey.  As  an  incident  to  the  merger,  the  six 
offices  of  The  Tradesmens  Bank  and 
Trust  Co.  w'ould  become  branches  of  the 
resulting  bank.  Notice  of  the  proposed 
merger,  in  form  approved  by  the  Board, 
has  been  published  pursuant  to  said  Act. 

Upon  consideration  of  all  relevant  ma¬ 
terial  in  the  light  of  the  factors  set  forth 
in  said  Act,  including  reports  furnished 
by  the  Comptroller  of  the  Currency,  the 
Federal  Deposit  Insurance  Corporation, 
and  the  Attorney  General  on  the  com¬ 
petitive  factors  involved  in  the  proposed 
merger. 

It  is  hereby  ordered.  For  the  reasons 
set  forth  in  the  Board’s  statement’  of 
this  date,  that  said  application  be  and 
hereby  is  approved:  Provided,  That  said 
merger  shall  not  be  consummated  (a) 
before  the  30th  calendar  day  following 
the  date  of  this  order  or  <b)  later  than 
3  months  after  the  date  of  this  order  un¬ 


1  Piled  as  part  of  the  original  document. 
Copies  available  upon  request  to  the  Board 
of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  or  to  the  Federal 
Reserve  Bank  of  Phllaidelphia.  Dissenting 
Statement  of  Governors  Robertson  and 
Brimmer  also  filed  as  part  of  the  original 
document  and  available  upon  request. 

*  Voting  for  this  action :  Chairman  Martin 
and  Governors  Daane,  Malsel,  and  Sherrill. 
Voting  against  this  action:  Governors  Rob¬ 
ertson,  Mitchell,  and  Brimmer.  Chairman 
Burns  was  not  a  member  of  the  Board  at  the 
time  of  Its  action  on  this  application. 

’  Piled  as  part  of  the  original  document. 
Copies  available  upon  request  to  the  Board 
of  Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551,  or  to  the  Federal  Re¬ 
serve  Bank  of  Philadelphia. 


less  such  period  is  extended  for  good 
cause  by  the  Board  or  by  the  Federal 
Reserve  Bank  of  Philadelphia  pursuant  to 
delegated  authority. 

Dated  at  Washington,  D.C.,  this  26th 
day  of  February  1970. 

By  order  of  the  Board  of  Governors  ’ 

[SEAL]  Kenneth  A.  Kenyon, 

'Deputy  Secretary. 

(P.R.  Doc.  70-2571;  .Piled,  Mar.  3,  1970; 
8:45  a.m.] 


DENVER  U.S.  BANCORPORATION, 
INC. 

Order  Approving  Application  Under 
Bank  Holding  Company  Act 

In  the  matter  of  the  application  of 
Denver  U.S.  Bancorporation,  Inc.,  Den¬ 
ver,  Colo.,  for  approval  of  acquisition  of 
80  percent  or  more  of  the  voting  shares 
of  the  Villa  National  Bank,  Lakewood, 
Colo. 

Tliere  has  come  before  the  Board  of 
Governors,  pursuant  to  section  3(a)  (3) 
of  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  1842(a)  (3) ) ,  and  §  222.3 
(a)  of  Federal  Reserve  Regulation  Y  (12 
CFR  222.3(a) ) ,  an  application  by  Denver 
U.S.  Bancorporation,  Inc.,  Denver,  Colo., 
a  registered  bank  holding  company,  for 
the  Board’s  prior  approval  of  the  acquisi¬ 
tion  of  80  percent  or  more  of  the  voting 
shares  of  Villa  National  Bank,  Lakewood, 
Colo. 

As  required  by  section  3(b)  of  the  Act, 
the  Board  notified  the  Comptroller  of  the 
Currency  of  the  application  and  re¬ 
quested  his  views  and  recommendation. 
’Die  Comptroller  recommended  approval 
of  the  application. 

Notice  of  receipt  of  the  application  was 
published  in  the  Federal  Register  on  No¬ 
vember  27,  1969  (34  F.R.  18995),  provid¬ 
ing  an  opportunity  for  interested  persons 
to  submit  comments  and  views  with  re¬ 
spect  to  the  proposed  transaction.  A  copy 
of  the  application  was  forwarded  to  the 
U.S.  Department  of  Justice  for  its  con¬ 
sideration.  Dme  for  filing  comments  and 
views  has  expired  and  all  those  received 
have  been  considered  by  the  Board. 

It  is  hereby  ordered.  For  the  reasons 
set  forth  in  the  Board’s  statement*  of 
this  date,  that  said  application  be  and 
hereby  is  approved:  Provided,  'Diat  the 
application  so  approved  shall  not  be  con¬ 
summated  (a)  before  the  30th  calendar 
day  following  the  date  of  this  order  or 
(b)  later  than  3  months  after  the  date  of 
this  order,  mil  ess  such  period  is  extended 
for  good  cause  by  the  Board  or  by  the 
Federal  Reserve  Bank  of  Kansas  City 
pursuant  to  delegated  authority. 

Dated  at  Washington.  D.C.,  this  26th 
day  of  February  1970. 


=  Voting  for  this  action:  Chairman  Martin 
and  Governors  Robertson.  Mitchell,  Daane, 
Malsel,  Brimmer,  and  Sherrill. 

1  Filed  as  part  of  the  original  document. 
(Copies  available  upon  request  to  the  Board 
of  Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551,  or  to  the  Federal 
Reserve  Bank  of  ‘Kansas  City. 
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By  order  of  the  Board  of  Governors.® 

[seal]  Kenneth  A.  Kenyon, 
Deputy  Secretary. 

[PR.  Doc.  70-2572;  Piled,  Mar.  3.  1970; 
8:45  a.in.] 


TARIFF  COMMISSION 

[TEA-W-13  and  TEA-W-141 

WORKERS’  PETITION  FOR  DETERMI¬ 
NATION  OF  ELIGIBILITY  TO  APPLY 
FOR  ADJUSTMENT  ASSISTANCE 

Notice  of  Investigation 

On  the  basis  of  two  petitions  filed  un¬ 
der  section  301(a)(2)  of  the  Trade 
Eximnsion  Act  of  1962,  on  behalf  of  the 
production  and  maintenance  workers 
and  the  salaried  employees,  respectively, 
of  the  Woonsocket  Plant,  Unlroyal,  Inc., 
Woonsocket,  R.I.,  the  U.S.  Tariff  Cirni- 
mlssion,  on  the  26th  day  of  February 
1970,  instituted  an  investigation  imder 
section  301(c)  (2)  of  the  said  Act  to  de¬ 
termine  whether,  as  a  result  in  major 
part  of  concessions  granted  under  trade 
agreements,  articles  like  or  directly  com¬ 
petitive  with  plastic-  or  rubber-soled 
footwear  with  fabric  uppers  produced  by 
the  Uniroyal  Rubber  Footwear  Plant  are 
being  imported  into  the  United  States  in 
such  increased  quantities  as  to  cause, 
or  threaten  to  cause,  the  unemployment 
or  imderemployment  of  a  significant 
number  or  proportion  of  the  workers  of 
such  manufacturing  company. 

The  petitioners  have  not  requested  a 
public  hearing.  A  hearing  will  be  held  on 
request  of  any  other  party  showing  a 
proper  interest  in  the  subject  matter  of 
the  Investigation,  provided  such  request 
is  filed  within  10  days  after  the  notice  is 
published  in  the  Federal  Register. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Secretary,  U.S.  Tariff  Commission, 
Eighth  and  E  Streets  NW.,  Washington, 
D.C.,  and  at  the  New  York  Cfity  office  of 
the  Tariff  Commission  located  in  room 
437  of  the  Customhouse. 

Issued  February  27, 1970. 

By  order  of  the  Commission. 

[SEAL]  Kenneth  R.  Mason, 

Secretary. 

[PJl.  Doc.  70-2600;  PUed,  Mar.  8,  1970; 

8:47  a.m.l 

INTERSTATE  COMMERCE 
COMMISSION 

[S.O.  994;  ICC  Order  No.  40;  Arndt.  2] 

CHESAPEAKE  AND  OHIO  RAILWAY 
CO. 

Rerouting  or  Diversion  of  Traffic 

Upon  further  consideration  of  ICC 

Oi'der  No.  40  (The  Chesapeake  and  Ohio 


’Voting  for  this  action:  CJovemor* 
Mitchell,  Malscl,  Brimmer,  and  Sherrill. 
Absent  and  not  voting;  (Thalrman  Bums  and 
Governors  Robertson  and  Daane. 


Railway  Co.) ,  and  good  cause  appearing 
therefor: 

It  is  ordered.  That: 

RXJ  Order  No.  40  be,  and  tt  Is  hereby, 
amended  by  substituting  the  following 
paragraph  (g)  for  paragraph  (g) 
thereof : 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m.,  March  15,  1970, 
unless  otherwise  modified,  changed,  or 
suspended. 

It  is  further  ordered,  That  this  amend¬ 
ment  shall  become  effective  at  11 : 59  pjn., 
February  28,  1970,  and  that  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads,  Car  Service  Divi¬ 
sion,  as  agent  of  all  railroads  subscribing 
to  the  car  service  and  per  diem  agree¬ 
ment  under  the  terms  of  that  agreement; 
and  that  It  be  filed  with  the  Director, 
Office  of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  Febru¬ 
ary  26, 1970. 

Interstate  Commerce 
Commission 
R.  D.  Pfahler, 

Agent. 

[P.R.  Doc.  70-2630;  Rled,  Mar.  3,  1970; 

8:49  a.m.] 


FOURTH  SECTION  APPLICATION  FOR 
RELIEF 

F’ebruaRY  27,  1970. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  acixirdance  with 
Rule  1100.40  of  the  general  rules  of  prac¬ 
tice  (49  CFR  1100.40)  and  filed  within  15 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Long-and-Short-Haul 

PSA  No.  41908 — Grain  and  grain  prod¬ 
ucts  within  the  western  district.  Piled 
by  Southwestern  Freight  Bureau,  agent 
(No.  B-139) ,  for  interested  rail  carriers. 
Rates  on  com  (not  popcorn),  barley, 
grain  sorghums,  and  products  thereof,  in 
carloads,  as  described  in  the  application, 
from,  to  and  between  points  in  south¬ 
western  and  western  trunk-line  terri¬ 
tories,  including  Memphis,  Tenn. 

Grounds  for  relief — Motor-truck  com¬ 
petition  and  rate  relationship. 

Tariffs — Supplement  165  to  South¬ 
western  Freight  Bureau,  agent,  tariff  ICC 
4495,  and  5  other  schedules  named  in  the 
applii^tion. 

By  the  Commission. 

[seal]  H.  Neil  Garson, 

Secretary. 

[F.R.  Doc.  70-2628;  PUed,  Mlar.  8.  1970; 
8:49  am.] 


[Notice  8] 

MOTOR  CARRIER  ALTERNATE  ROUTE 
DEVIATION  NOTICES 

February  27,  1970. 
The  following  letter-notices  of  pro¬ 
posals  to  operate  over  deviation  routes 
for  operating  convenience  only  have  been 
filed  with  the  Interstate  Commerce  Com¬ 
mission  under  the  Commission’s  Revised 
Deviation  Rules — Motor  Carriers  of 
Property,  1969  (49  CFR  1042.4(d)  (11) ) 


and  notice  thereof  to  all  interested  per¬ 
sons  is  hereby  given  as  provided  in  such 
rules  (49  CFR  1042.4(d)  (ID). 

Protests  against  the  use  of  any  pro¬ 
posed  deviation  route  herein  described 
may  be  filed  with  the  Interstate  Com¬ 
merce  Commission  in  the  manner  and 
form  provided  In  such  rules  (49  CFR 
1042.4(d)  (12) )  at  any  time,  but  will  not 
operate  to  stay  commencement  of  the 
proposed  operations  unless  filed  within 
30  days  from  the  date  of  publication. 

Successively  filed  letter-notices  of  the 
same  carrier  under  the  Commission’s  Re¬ 
vised  Deviation  Rules — Motor  Carriers 
of  Property,  1969,  will  be  numbered  con¬ 
secutively  for  convenience  in  identifica¬ 
tion  and  protests,  if  any,  should  refer  to 
such  letter-notices  by  number. 

Motor  Carriers  op  Property 

No.  MC-1783  (Deviation  No.  2),  BLUE 
LINE  EXPRESS.  INC.,  Lowell  Road, 
Nashua,  N.H.  36,  filed  January  22,  1970, 
amended  February  24,  1970.  Carrier  pro¬ 
poses  to  operate  as  a  common  carrier,  by 
motor  vehicle,  of  general  commodities, 
with  certain  exceptions,  over  a  deviation 
route  as  follows:  Between  Boston,  Mass., 
and  New  York,  N.Y.,  over  Interstate 
Highway  95,  for  operating  convenience 
only.  The  notice  indicates  that  the  car- 
rier  is  presently  authorized  to  transport 
the  same  commodities,  over  pertinent 
service  routes  as  follows:  (1)  Prom  Law¬ 
rence,  Mass.,  over  Massachusetts  High¬ 
way  110  to  Worcester,  Mass.,  thence 
over  U.S.  Highway  20  to  junction  Massa¬ 
chusetts  Highway  15,  thence  over 
Massachusetts  Highway  15  to  the  Mas- 
sachusetts-Connecticut  State  line,  thence 
over  Connecticut  Highway  15  to  Hart¬ 
ford,  Conn.,  thence  over  U.S.  Highway  5 
to  New  Haven,  Conn.,  thence  over  U.S. 
Highway  1  to  New  York,  N.Y.,  and  (2) 
from  Boston,  Mass.,  over  Massachusetts 
Highway  9  to  junction  U.S.  Highway 
20,  thence  over  U.S.  Highway  20  to 
Worcester,  Mass.,  and  return  over  the 
same  routes. 

No.  MC  42487  (Deviation  No.  80) ,  CON¬ 
SOLIDATED  FREIGHTWAYS  CORPO- 
RA’nON  OP  DELAWARE.  175  Linfield 
Drive,  Menlo  Park,  Calif.  94025,  filed 
February  24,  1970.  Carrier’s  representa¬ 
tive:  V.  R.  Oldenburg,  Post  Office  Box 
5138,  Chicago,  HI.  60680.  Carrier  pro¬ 
poses  to  operate  as  a  common  carrier,  by 
motor  vehicle,  of  general  commodities, 
with  certain  exceptions,  over  a  deviation 
route  as  follows:  Prom  junction  U.S. 
Highway  24  and  U.S.  Highway  25  near 
Toledo,  Ohio,  over  U.S.  Highway  24  to 
jimction  U.S.  Highway  30  approximately 
5  miles  east  of  Port  Waime,  Ind.,  and 
return  over  the  same  route,  for  operating 
convenience  only.  The  notice  indicates 
that  the  carrier  is  presently  authorized 
to  transport  the  same  commodities,  over 
pertinent  service  routes  as  follows:  (1) 
from  Canton,  Ohio,  over  U.S.  Highway 
30  to  Mansfield,  Ohio,  thence  over  U.S. 
Highway  30-N  to  Delphos,  Ohio  (also 
from  Mansfield  over  U.S.  Highway  30-S 
to  Delphos),  thence  over  U.S.  Highway 
30  to  Cedar  Rapids,  Iowa,  thence  over 
U.S.  Highway  218  to  Owatonna,  Minn., 
thence  over  unnumbered  highway 
(formerly  portion  U.S.  Highway  65)  via 
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Medford,  Minn.,  to  junction  U.S.  High¬ 
way  65,  thence  over  U.S.  Highway  65  to 
junction  Minnesota  Highway  60  (form¬ 
erly  portion  U.S.  Highway  65),  thence 
over  Minnesota  Highway  60  to  Faribault, 
Minn.,  thence  over  Minnesota  Highway 
3  (formerly  portion  U.S.  Highway  65) 
via  Northfield,  Minn.,  to  Farmington, 
Minn.,  thence  over  Minnesota  Highway 
50  (formerly  portion  U.S.  Highway  65 
via  Lakeville,  Minn.,  to  jimction  U.S. 
Highway  65,  thence  over  U.S.  Highway 
65  to  Minneapolis,  Minn.,  (2)  from  Ak¬ 
ron,  Ohio,  over  U.S.  Highway  224  to 
junction  U.S.  Highway  24,  thence  over 
U.S.  Highway  24  to  Peoria,  m.,  thence 
over  U.S.  Highway  150  to  Davenport, 
Iowa,  thence  over  U.S.  Highway  61  to 
Dubuque,  Iowa,  thence  over  U.S.  High¬ 
way  52  to  Akoka,  Minn.,  and  (3)  from 
Springfield,  Ohio,  over  U.S.  Highway  68 
to  Findlay,  Ohio,  thence  over  unnum¬ 
bered  highway  (formerly  portion  U.S. 
Highway  25)  via  North  Findlay  and  Van 
Buren,  Ohio,  to  junction  U.S.  Highway 
25,  thence  over  U.S.  Highway  25  to  To¬ 
ledo,  Ohio,  and  return  over  the  same 
routes. 

No.  MC  110683  (Deviation  No.  3), 
SMITH’S  TRANSFER  (XiRPORATION, 
Post  Office  Box  1000,  Staunton,  Va. 
24401,  filed  February  24,  1970.  Carrier 
proposes  to  operate  as  a  common  carrier, 
by  motor  vehicle,  of  general  commodities. 
with  certain  exceptions,  over  a  deviation 
route  as  follows:  From  Cfiiarleston, 
W.  Va.,  over  U.S.  Highway  35  to  junc¬ 
tion  Interstate  Highway  71  at  or  near 
West  Lancaster,  Ohio,  thence  over  Inter¬ 
state  Highway  71  to  Cincinnati,  Ohio, 
and  return  over  the  same  route,  for  op¬ 
erating  convenience  only.  The  notice  in¬ 
dicates  that  the  carrier  is  presently  au¬ 
thorized  to  transport  the  same  commod¬ 
ities,  over  pertinent  service  routes  as 
follows:  (1)  From  Huntington,  W.  Va., 
over  U.S.  Highway  60  via  Charleston, 
W.  Va.,  to  junction  U.S.  Highway  19, 
thence  over  U.S.  Highway  19  to  Beckley 
(also  from  Charleston,  W.  Va.,  over  U.S. 
Highway  119  to  Racine,  W.  Va.,  thence 
over  West  Virginia  Highway  3  to  Beck- 
ley)  ,  and  (2)  from  Cincinnati,  Ohio,  over 
U.S.  Highway  52  via  Aberdeen  and  Coal 
Grove,  Ohio,  to  Huntington,  W.  Va.  (also 
from  Cincinnati  to  CToal  Grove  as  speci¬ 
fied  above,  thence  over  U.S.  Highway  52 
and  the  Ohio  River  Bridge  to  Ashland, 
Ky.,  thence  over  U.S.  Highway  23  to 
junction  U.S.  Highway  60,  thence  over 
U.S.  Highway  60  to  Huntington),  and 
return  over  the  same  routes. 

By  the  Commission. 

[seal]  H.  Neil  Garson, 

Secretary. 

(P.R.  Doc.  No.  2626;  Filed,  Mar.  3,  1970; 

8:49  a.m.] 


[Notice  19] 

MOTOR  CARRIER  APPLICATIONS  AND 
CERTAIN  OTHER  PROCEEDINGS 

February  27,  1970. 
'Tlie  follow'ing  publications  are  gov¬ 
erned  by  the  new  Special  Rule  247  of  the 
Commission’s  rules  of  practice,  published 


in  the  Federal  Register,  issue  of  Decem¬ 
ber  3,  1963,  which  became  effective  Jan¬ 
uary  1,  1964. 

The  publications  hereinafter  set  forth 
reflect  the  scope  of  the  applications  as 
filed  by  applicant,  and  may  Include  de¬ 
scriptions,  restrictions,  or  limitations 
which  are  not  in  a  form  acceptable  to 
the  Commission.  Authority  which  ulti¬ 
mately  may  be  granted  as  a  result  of  the 
applications  here  noticed  will  not  neces¬ 
sarily  reflect  the  phraseology  set  forth  in 
the  application  as  filed,  but  also  will 
eliminate  any  restrictions  which  are  not 
acceptable  to  the  Commission. 

Applications  Assigned  for  Oral 
Hearing 

MOTOR  carriers  OF  PROPERTY 

No.  MC  109637.  (Sub-No.  366),  filed 
February  9,  1970.  AppUcant:  SOUTH¬ 
ERN  TANK  LINES  INC.,  Post  Office  Box 
1047  (4107  Bells  Lane),  Louisville,  Ky. 
40201.  Applicant’s  representatives: 
George  R.  Thim  (same  address  as  appli¬ 
cant)  ,  and  John  E.  Nelson,  Matlack,  Inc., 
10  West  Baltimore  Avenue,  Lansdowne, 
Pa.  19050.  Authority  sought  to  operate 
as  a  common  carrier,  by  motor  vehicle, 
over  irregular  routes,  transporting:  Ani¬ 
mal  and  vegetable  oils,  and  blends  and 
products  thereof,  in  bulk,  in  tank  vehi¬ 
cles,  between  points  in  Will  Coimty,  Ul., 
on  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except 
Alaska  and  Hawaii).  Note:  Applicant 
states  that  the  requested  authority  can¬ 
not  be  tacked  with  its  existing  authority. 

HEARING:  March  18,  1970,  in  Room 
2302-C,  U.S.  Courthouse  and  Federal  Of¬ 
fice  Building,  219  South  Dearborn  Street, 
Chicago,  HI.,  before  Examiner  Donald  R. 
Sutherland. 

No.  MC  57941  (Sub-No.  4)  (Republi¬ 
cation)  ,  filed  May  19,  1969,  published  in 
the  Federal  Register  issue  of  July  25, 
1969,  and  republished  this  issue.  Appli¬ 
cant:  CITY  'TRANSFER  COMPANY,  a 
corporation,  2045  West  Buckeye  Road, 
Phoenix,  Ariz.  85009.  Applicant’s  repre¬ 
sentative:  Donald  E.  Fernaays,  4114-A 
North  20th  Street,  Phoenix,  Ariz.  85016. 
By  application  filed  May  19,  1969,  appli¬ 
cant  seeks  a  certificate  of  public  conven¬ 
ience  and  necessity  authorizing  opera¬ 
tion,  in  interstate  or  foreign  commerce, 
as  a  common  canfier  by  motor  vehicle, 
over  irregular  routes,  of  (1)  general  com¬ 
modities  (with  exceptions)  between  three 
Counties  in  Arizona,  (2)  fertilizer  and 
insecticides  between  points  in  Arizona 
and  (3)  boxes,  fib  reboard,  and  pulpboard, 
between  points  in  Arizona,  to  named 
Counties  in  California,  Colorado,  New 
Mexico,  and  Texas.  An  order  of  the  Com¬ 
mission,  Review  Board  Number  3,  de¬ 
cided  February  5,  1970,  and  served  Feb- 
ruai’y  17, 1970,  finds  that  the  present  and 
future  public  convenience  and  necessity 
require  operation  by  applicant,  in  inter¬ 
state  or  foreign  commerce,  as  a  common 
carrier  by  motor  vehicle,  over  iiTegular 
routes  (1)  of  general  commodities  (ex¬ 
cept  those  of  unusual  value,  classes  A  and 
B  explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in  bulk, 
and  those  requiring  special  equipment) , 
between  points  in  Maricopa,  Pinal,  and 


Pima  Coimties,  Ariz.  (except  Tucson, 
Ariz.,  and  points  in  its  commercial  zone) , 
(2)  of  fertilizer  and  insecticides  between 
points  in  Arizona,  (3)  of  fiberboard  con¬ 
tainers  from  Glendale,  Ariz.,  to  points  in 
Imperial  County,  Calif.,  Delta,  Monte¬ 
zuma,  and  Mesa  Counties,  Colo.,  Dona 
Ana,  Lincoln,  Luna,  San  Juan,  and  Tor¬ 
rance  Counties,  N.  Mex.,  and  El  Paso  and 
Deaf  Smith  Counties,  Tex.,  and  (4)  fiber- 
board  from  El  Paso,  Tex.,  to  Glendale. 
Ariz.;  that  applicant  is  fit,  willing,  and 
able  properly  to  perform  such  service  and 
to  conform  to  the  requirements  of  the 
Interstate  Commerce  Act  and  the  Com¬ 
mission’s  rules  and  regulations  there¬ 
under.  Because  it  is  possible  that  other 
parties,  who  have  relied  upon  the  notice 
of  the  application  as  published,  may  have 
an  interest  in  and  would  be  prejudiced 
by  the  lack  of  proper  notice  of  the  au¬ 
thority  described  in  the  findings  in  this 
order,  a  notice  of  the  authority  actually 
granted  will  be  published  in  the  Federal 
Register  and  issuance  of  a  certificate  in 
this  proceeding  will  be  withheld  for  a 
period  of  30  days  from  the  date  of  such 
publication,  during  which  period  any 
proper  party  in  interest  may  file  a  peti¬ 
tion  to  reopen  or  for  other  appropriate 
relief  setting  forth  in  detail  the  pre¬ 
cise  manner  in  w'hich  it  has  been  so 
prejudiced. 

No.  MC  69116  (Sub-No.  127)  (Repub¬ 
lication)  ,  filed  October  1,  1969,  published 
in  the  Federal  Register  issue  of  Octo¬ 
ber  30,  1970,  and  republished  this  issue. 
Applicant:  SPECTOR  FREIGHT  SYS- 
'TEM,  INC.,  205  West  Wacker  Drive,  Chi¬ 
cago,  Ill.  60606.  Applicant’s  representa¬ 
tive:  Carl  L.  Steiner,  39  South  La  Salle 
Street,  Chicago,  Ill.  60603.  By  application 
filed  October  1,  1969,  applicant  seeks  a 
certificate  of  public  convenience  and 
necessity  authorizing  operation,  in 
Interstate  or  foreign  commerce,  as 
a  common  carrier  by  motor  vehicle, 
of  the  commodities  indicated  below, 
serving  the  Avon  Yards  of  the  Penn 
Central  ’Transportation  Co.,  at  Avon, 
Ind.,  as  an  off -route  point  in  con¬ 
nection  with  applicant’s  presently  au¬ 
thorized  regular-route  operations.  An 
order  of  the  Commission,  Operating 
Rights  Board,  dated  January  30,  1970, 
and  served  T’ebruary  18,  1970,  finds 
that  the  present  and  future  public  con¬ 
venience  and  necessity  require  operation 
by  applicant  in  interstate  or  foreign 
commerce,  as  a  common  carrier  by  motor 
vehicle,  of  general  commodities  (except 
classes  A  and  B  explosives,  commodities 
in  bulk,  household  goods  as  defined  by 
the  Commission,  commodities  of  unusual 
value,  and  those  requiring  the  ase  of  spe¬ 
cial  equipment),  serving  Avon,  Ind.,  as 
an  off-route  point  in  connection  with  ap¬ 
plicant’s  presently  authorized  regular- 
route  operation,  restricted  to  the  trans¬ 
portation  of  traffic  having  an  immedi¬ 
ately  prior  or  subsequent  movement  by 
rail:  that  applicant  is  fit,  willing,  and 
able  properly  to  perform  such  service 
and  to  conform  to  the  requirements  of 
the  Interstate  Commerce  Act  and  the 
Commission’s  rules  and  regulations 
thereunder.  Because  it  is  possible  that 
other  persons  who  have  relied  upon  tha 
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notice  of  the  application  as  published, 
may  have  an  interest  in  and  would  be 
prejudiced  by  the  lack  of  proper  notice 
of  the  authority  described  in  the  finding 
in  this  order,  a  notice  of  the  authority 
actually  granted  will  be  published  in  the 
Federal  Register  and  issuance  of  a  cer¬ 
tificate  in  this  proceeding  will  be  with¬ 
held  for  a  period  of  30  days  from  the 
date  of  such  publication,  diu'ing  which 
period  any  proper  party  in  interest  may 
file  a  petition  to  reopen  or  for  other  ap¬ 
propriate  relief  setting  forth  in  detail 
the  precise  manner  in  which  it  has  been 
so  prejudiced. 

No.  MC  113267  (Sub-No,  218)  (Re¬ 
publication),  filed  May  29,  1969,  pub¬ 
lished  in  Federal  Register  issue  of  July 
10,  1969,  and  republished  this  issue.  Ap- 
pUcant:  CENTRAL  &  SOUTHERN 

TRUCK  LINES,  INC.,  312  West  Morris 
Street,  Caseyville,  Ill.  62232.  Applicant’s 
representative:  Lawrence  A.  Fischer 
(same  address  as  above).  By  application 
filed  May  29,  1969,  as  amended,  appli¬ 
cant  seeks  a  certificate  of  public  conven¬ 
ience  and  necessity  authorizing  opera¬ 
tion,  in  interstate  or  foreign  commerce, 
as  a  common  carrier  by  motor  vehicle, 
over  irregular  routes,  of  Bags,  from  the 
plantsite  or  storage  facilities  of  the 
Chase  Bag  Co.,  at  St.  Louis  and  Kansas 
City,  Mo.,  to  points  in  Iowa  and  Minne¬ 
sota.  Restriction:  Shipments  from  St. 
Louis  and  Kansas  City,  Mo.,  must  be 
combined  with  shipments  originating 
at  Crossett,  Ark.,  for  delivery  in  Iowa 
and  Minnesota.  An  order  of  the  Com¬ 
mission,  Operating  Rights  Board,  dated 
February  6,  1970,  and  served  February 
17,  1970,  finds  that  the  present  and  fu¬ 
ture  public  convenience  and  necessity 
require  operation  by  applicant,  in  inter¬ 
state  or  foreign  commerce,  as  a  common 
carrier  by  motor  vehicle,  over  irregular 
routes,  transporting  of  bags,  from  the 
plantsite  or  storage  facilities  of  Chase 
Bag  Co.,  at  St.  Louis  and  Kansas  (Tity, 
Mo.,  to  points  in  Iowa  and  Minnesota; 
that  applicant  is  fit,  willing,  and  able 
properly  to  perform  such  serv’ice  and  to 
conform  to  the  requirements  of  the  In¬ 
terstate  Commerce  Act  and  the  Com¬ 
mission’s  rules  and  regulations  there¬ 
under.  Because  it  is  possible  that  other 
persons,  who  have  relied  upon  the  notice 
of  the  application  as  published,  may  have 
an  interest  in  and  would  be  prejudiced 
by  the  lack  of  proper  notice  of  the  au¬ 
thority  described  in  the  findings  in  this 
order,  a  notice  of  the  authority  actually 
granted  will  be  published  in  the  Federal 
Register  and  issuance  of  a  certificate  in 
this  proceeding  will  be  withheld  for  a 
period  of  30  days  from  the  date  of  such 
publication  during  w'hich  period  any 
proper  party  in  interest  may,  file  a  peti¬ 
tion  to  reopen  or  for  other  appropriate 
relief  setting  forth  detail  the  pre¬ 
cise  manner  in  which  it  has  been  so 
prejudiced. 

No.  MC  119493  (Sub-No.  51)  (Repub¬ 
lication),  filed  September  2,  1969,  pub¬ 
lished  in  Federal  Register  issue  of 
October  2,  1969,  and  republished  this 
is.sue.  Applicant:  MONKEM  COMPANY, 
INC.,  West  20th  Street  Road  (Post  Office 
Box  1196) ,  Joplin.  Mo.  64801.  Applicant’s 
representative:  Ray  F.  Kempt,  Post  Of¬ 


fice  Box  1196,  Joplin,  Mo.  64801.  By  ap¬ 
plication  filed  September  2,  1969,  as 
amended,  applicant  seeks  a  certificate 
of  public  convenience  and  necessity  au¬ 
thorizing  operation,  in  interstate  or 
foreign  commerce,  as  a  common  carrier 
by  motor  vehicle,  over  irregular  routes, 
of  the  commodity,  and  from  and  to  the 
points  Indicated  below.  An  order  of  the 
Commission,  Operating  Rights  Board, 
dated  January  30,  1970,  and  served 
February  18,  1970,  finds  that  the  present 
and  future  public  convenience  and  ne¬ 
cessity  require  operation  by  applicant,  in 
interstate  or  foreign  commerce,  as  a 
common  carrier  by  motor  vehicle,  over 
irregular  routes,  of  canned  goods  and  dog 
food,  from  the  plantsites  of  Allen  Can¬ 
ning  Co.,  at  Gentry  and  Siloam  Springs, 
Ark.,  at  a  point  approximately  10  miles 
east  of  Siloam  Springs,  Ark.,  and  at 
Kansas  and  Proctor,  Okla.,  to  points  in 
Tennessee,  Louisiana,  Mississippi,  Ar¬ 
kansas,  and  Oklahoma,  restricted  to  the 
transportation  of  traffic  originating  at 
said  plantsites ;  that  applicant  is  fit,  will¬ 
ing,  and  able  properly  to  perform  such 
ser^ce  and  to  conform  to  the  require¬ 
ments  of  the  Interstate  Commerce  Act 
and  the  Commission’s  rules  and  regula¬ 
tions  thereunder.  Because  it  Is  possible 
that  other  persons  who  have  relied  upon 
the  notice  of  the  application  as  pub¬ 
lished.  may  have  an  interest  in  and  would 
be  prejudiced  by  the  lack  of  proper 
notice  of  the  authority  described  in  the 
findings  in  this  order,  a  notice  of  the 
authority  actually  granted  will  be  pub¬ 
lished  in  the  Federal  Register  and  is¬ 
suance  of  a  certificate  in  this  proceeding 
will  be  withheld  for  a  period  of  30  days 
from  the  date  of  such  publication,  dur¬ 
ing  which  period  any  proper  party  in 
interest  may  file  a  petition  to  reopen  or 
for  other  appropriate  relief  setting  forth 
in  detail  the  precise  manner  in  which  it 
has  been  so  prejudiced. 

No.  MC  133739  (Sub-No.  1)  (Republi¬ 
cation)  ,  filed  June  9,  1969,  published  in 
the  Federal  Register  issue  of  July  10, 

1969,  and  republished  this  issue.  Appli¬ 
cant:  KINGSVILLE  MOVING  &  S’TOR- 
AGE,  INC.,  517  South  Sixth  Street,  Post 
Office  Box  448,  Kingsville,  Tex.  78363, 
Applicant’s  representative:  Mert  Starnes, 
'The  904  Lavaca  Building,  Austin,  Tex. 
78701.  By  application  filed  June  9,  1969, 
applicant  seeks  a  certificate  of  public 
convenience  and  necessity  authorizing 
operation.  In  interstate  or  foreign  com¬ 
merce,  as  a  common  carrier  by  motor 
vehicle,  over  irregular  routes,  of  contain¬ 
erized  used  household  goods,  between 
Kingsville,  Tex.,  and  points  within  25 
miles  of  Kingsville,  Tex.,  restricted  to  the 
transportation  of  traflSc  having  a  prior 
or  subsequent  movement,  in  containers, 
beyond  the  points  authorized  and  further 
restricted  to  the  performance  of  pickup 
and  delivery  service  in  connection  with 
packing,  crating,  and  containerization, 
or  unpacking,  uncrating,  and  decontain¬ 
erization  of  such  traffic.  An  order  of  the 
Commission,  Review  Board  No.  1,  decided 
February  4,  1970,  and  served  Febniary  9, 

1970,  finds  that  the  present  and  future 
public  convenience  and  necessity  require 
operation  by  applicant  in  interstate  or 


foreign  commerce,  as  a  common  carrier 
by  motor  vehicle,  over  irregular  routes, 
of  used  household  goods  between  points 
in  Kleberg,  Kenedy,  Nueces,  and  Jim 
Wells  Counties,  Tex.;  restricted  to  the 
transportation  of  traffic  having  a  prior 
or  subsequent  movement,  in  containers, 
beyond  the  points  authorized  and  fur¬ 
ther  restricted  to  the  performance  of 
pickup  and  delivery  service  in  connec¬ 
tion  with  packing,  crating,  and  contain¬ 
erization  or  unpacking,  uncrating,  and 
decontainerization  of  such  traffic;  that 
applicant  is  fit,  willing  and  able  properly 
to  perform  the  operation  described  in 
this  order,  and  to  conform  to  the  re¬ 
quirements  of  the  Interstate  Commerce 
Act  and  the  Commission’s  rules  and  reg¬ 
ulations  thereunder.  Because  it  is  pos¬ 
sible  that  other  persons  who  have  relied 
upon  the  notice  of  the  application  as 
published,  may  have  an  interest  in  and 
would  be  prejudiced  by  the  lack  of  proper 
notice  of  the  authority  actually  granted 
wrill  be  published  in  the  Federal  Register 
and  issuance  of  a  certificate  in  this  pro¬ 
ceeding  will  be  withheld  for  a  period  of 
30  days  from  the  date  of  such  publica¬ 
tion,  during  which  period  any  proper 
party  in  interest  may  file  a  petition  to 
reopen  or  for  other  appropriate  relief 
setting  forth  in  detail  the  precise  manner 
in  which  it  has  been  so  prejudiced. 

No.  MC  133815  (Sub-No.  1)  (Repub¬ 
lication)  ,  filed  July  24,  1969,  published  in 
Federal  Register  issue  of  August  14, 
1969,  and  republished  this  issue.  Appli¬ 
cant:  ERWIN  D.  PETET  AND  DAVID  G. 
PETET,  a  partnership.  Doing  business 
as  PETET  TRUCKING  COMPANY, 
Route  6,  Box  610,  Nampa,  Idaho  83651. 
Applicant’s  representative:  Dennis  J. 
Sallaz,  817  West  Franklin  Street,  Boise, 
Idaho  83702.  By  application  filed  July  24, 
1969,  applicant  seeks  a  certificate  of  pub¬ 
lic  convenience  and  necessity  authorizing 
operation,  in  interstate  or  foreign  com¬ 
merce,  as  a  common  carrier  by  motor 
vehicle,  over  irregular,  routes,  of  Beet 
pulp,  and  pellet,  and  ensilage  in  bulk, 
from  pwjints  in  Malheur  County,  Greg.,  to 
points  in  Ada,  Canyon,  Gem,  Payette 
and  Owyhee  Counties,  Idaho.  An  order 
of  the  Commission,  Operating  Rights 
Board,  dated  January  30,  1970,  and 
served  February  17,  1970,  finds  that  the 
present  and  future  public  convenience 
and  necessity  require  operation  by  appli¬ 
cant,  in  interstate  or  foreign  commerce, 
as  a  common  carrier  by  motor  vehicles, 
over  irregular  routes,  transporting  of  beet 
pulp,  beet  pulp  pellets,  and  ensilage,  in 
bulk,  from  Nyssa,  Oreg.,  to  points  in  Ada, 
Canyon,  Gem,  Payette,  and  Ow-yhee 
Counties,  Idaho;  that  applicant  is  fit, 
willing,  and  able  properly  to  perform 
such  service  and  to  conform  to  the  re¬ 
quirements  of  the  Interstate  Commerce 
Act  and  the  Commission’s  rules  and  reg¬ 
ulation  thereunder;  Because  it  is  possi- 
bb  that  other  persons,  who  have  relied 
upon  the  notice  of  the  application  as 
published,  may  have  an  interest  in  and 
would  be  prejudiced  by  the  lack  of  proper 
notice  of  the  authority  described  in  the 
findings  in  this  order,  a  notice  of  the 
authority  actually  granted  wall  be  pub¬ 
lished  in  the  Federal  Register  and  issu¬ 
ance  of  a  certificate  in  this  proceeding 
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will  be  withheld  for  a  period  of  30  days 
from  the  date  of  such  publication,  dur¬ 
ing  which  period  any  proper  party  in 
interest  may  file  a  petition  to  reopen  or 
for  other  appropriate  relief  setting  forth 
in  detail  the  precise  manner  in  which  it 
has  been  so  prejudiced. 

No.  MC  133950  (Republication),  filed 
July  30,  1969,  published  in  the  Federal 
Register  issue  of  August  28,  1969,  and 
republished  this  issue.  Applicant;  PORT¬ 
ABLE  STORAGE  OFFICE  &  EQUIP¬ 
MENT  COMPANY,  A  DIVISION  OF 
OLAF  ANDERSON  &  SON  CONSTRUC¬ 
TION  CO.,  INC.,  2502  First  Avenue  North, 
Fargo,  N.  Dak.  58102.  Applicant’s  repre¬ 
sentative:  Alan  Foss,  502  First  National 
Bank  Building,  Fargo,  N.  Dak.  58102.  By 
application  filed  July  30,  1969,  as 

amended,  applicant  seeks  a  certificate  of 
public  convenience  and  necessity  author¬ 
izing  operation,  in  interstate  or  foreign 
commerce,  as  a  common  carrier  by  motor 
vehicle,  over  irregular  routes,  of  shop 
trailers,  shed  trailers,  and  special  pur¬ 
pose  trailers,  except  trailers  designed  to 
be  drawn  by  passenger  automobiles  be¬ 
tween  points  in  Minnesota,  North  Dakota, 
and  South  Dakota;  An  order  of  the  Com¬ 
mission,  Operating  Rights  Board,  dated 
January  30,  1970,  and  served  February 
17, 1970,  finds  that  the  present  and  future 
public  convenience  and  necessity  require 
operation  by  applicant,  in  interstate  or 
foreign  commerce,  as  a  common  carrier 
by  motor  vehicle,  over  irregular  routes,  of 
mobile  offices,  mobile  shops,  mobile  stor¬ 
age  units,  and  mobile  display  facilities, 
between  points  in  Minnesota,  North  Da¬ 
kota,  and  South  Dakota;  that  applicant 
Is  fit,  willing,  and  able  properly  to  per¬ 
form  such  service  and  to  conform  to  the 
requirements  of  the  Interstate  Commerce 
Act  and  the  Commission’s  rules  and  reg¬ 
ulations  thereunder  and  that  an  appro¬ 
priate  certificate  should  be  issued; 
subject  to  the  conditions  (1)  that  appli¬ 
cant  shall  conduct  separately  its  common 
carrier  operation  and  its  other  business 
activities,  (2)  that  applicant  shall  main¬ 
tain  separate  accounts  and  records  there¬ 
for  and  (3)  that  it  shall  not  transport 
property  as  both  a  private  and  common 
carrier  in  the  same  vehicle  at  the  same 
time.  Because  it  is  possible  that  other 
persons  who  have  relied  upon  the  notice 
of  the  publication  as  published,  may 
have  an  interest  in  and  would  be  preju¬ 
diced  by  the  lack  of  proper  notice  of  the 
authority  described  in  the  findings  in  this 
order,  a  notice  of  the  authority  actually 
granted  will  be  publisred  in  the  Federal 
Register  and  issuance  of  a  certificate 
in  this  proceeding  will  be  withheld  for  a 
period  of  30  days  from  the  date  of  such 
publication,  during  which  period  any 
proper  party  in  interest  may  file  a  peti¬ 
tion  to  reopen  or  for  other  appropriate 
relief  setting  forth  in  detail  the  precise 
manner  in  which  it  has  been  so 
prejudiced. 

Notice  of  Filing  of  Petition 

No.  W-1126,  NoUce  of  Filing  of  PeU- 
tion  GRACE  LINE,  INC.,  Exemption 
Application,  filed  February  19, 1970.  Peti¬ 
tioners:  GRACE  LINE,  INC.,  3  Hanover 
Square,  New  York,  N.Y,  10004,  and  PRU¬ 
DENTIAL-GRACE  LINES,  INC.,  3  Han¬ 


over  Square,  New  York,  N.Y.  10004. 
Petitioners’  representative:  Aiihur  C. 
Novacek  (same  address  as  above).  By 
petition  filed  February  19,  1970,  peti¬ 
tioners  request  that  the  exemption  order 
entered  April  16,  1959,  in  the  above- 
entitled  proceeding,  under  section  302(e) 
(1)  of  Part  III  of  the  Interstate  Com¬ 
merce  Act,  in  the  name  of  Grace  Line, 
Inc.,  be  canceled  and  reissued  in  the 
name  of  Prudential-Grace  Lines,  Inc. 
Said  order  exempts  from  the  provisions 
of  part  in  of  the  act  the  transportation 
of  passengers  by  Grace  Line,  Inc.,  from 
New  York,  N.Y.,  to  Port  Everglades,  Fla., 
on  voyages  made  by  way  of  one  or  more 
ports  on  Islands  in  the  Caribbean  Sea 
or  on  the  north  coast  of  South  America. 

Any  interested  person  desiring  to  par¬ 
ticipate  may  file  an  original  and  six 
copies  of  his  written  representations, 
views  or  argument  in  support  of,  or 
against  the  petition  within  30  days  from 
the  date  of  publication  in  the  Federal 
Register 

Applications  for  Certificates  of  Per¬ 
mits  Are  To  Be  Processed  Concur¬ 
rently  With  Applications  Under 
Section  5  Governed  by  Special  Rule 
240  to  the  Extent  Applicable 

No.  MC  48441  (Sub-No.  7),  filed  Janu¬ 
ary  19,  1970.  Applicant:  CITY  EX¬ 
PRESS,  INC.,  2006  North  Bloomington 
Street,  Streator,  Ill.  61364.  Applicant’s 
representative :  Robert  H.  Levy,  29  South 
La  Salle  Street,  Chicago,  Ill.  60603.  Au¬ 
thority  sought  to  operate  as  a  common 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  General  commodi¬ 
ties  (except  those  of  unusual  value, 
classes  A  and  B  explosives,  household 
goods,  commodities  requiring  special 
equipment,  and  those  injurious  or  con¬ 
taminating  to  other  lading),  between 
points  in  Illinois.  Note:  Common  control 
may  be  involved.  This  application  is  di¬ 
rectly  related  to  MC-F-10727,  published 
Federal  Register  issue  of  January  28, 
1970.  Applicant  states  that  it  intends  to 
tack  with  MC  48441  to  serve  St.  Louis, 
Mo.  If  a  hearing  is  deemed  necessary, 
applicant  requests  it  be  held  at  Chicago, 
Ill. 

No.  MC  99833  (Sub-No.  3) ,  filed  Febru¬ 
ary  17, 1970,  by  Pacific  Express  Transpor¬ 
tation.  The  purpose  is  to  request  the  Com¬ 
mission  to  substitute  it  as  applicant  in 
lieu  of  Lee  Way  Motor  Freight,  Inc., 
original  appllcanfin  No.  MC  61440  (Sub- 
No.  113),  which  was  filed  August  9,  1968, 
and  published  in  the  Federal  Register, 
issue  of  October  19,  1968,  as  a  matter 
directly  related  to  MC-F-10213.  'The  rea¬ 
son  for  the  present  application  is  set  forth 
below.  Applicant/petitioner:  PACIFIC 
EXPRESS  TRANSPORTATION,  8548 
Unsworth  Avenue,  Route  2,  Sacramento, 
Calif.  95828.  Applicant/petitioners  repre¬ 
sentatives:  Bertram  S.  Silver,  140 
Montgomery  Street,  San  Francisco, 
Calif.  94104;  Roland  Rice,  Suite  619  Per¬ 
petual  Building,  Washington,  D.C.  20004; 
Richard  H.  Champlin,  Post  Office  Box 
82488,  Oklahoma  City,  Okla.  73108.  By 
Application  filed  August  9,  1968,  pub¬ 
lished  at  pages  15960  and  15961  in  the 
Federal  Register  of  October  19,  1968, 


Lee  Way  Motor  Freight,  Inc.  (Lee- 
Way),  Oklahoma  City,  Okla.,  applied 
under  section  5  of  the  Act  in  MC-F- 
10213,  to  purchase,  and  under  section 
207  of  the  Act  in  a  directly  related  ap¬ 
plication  to  convert  the  certificate  of 
registration  of  vendor.  Pacific  Express 
Transportation  (PET) ,  in  MC  99833  (Sub 
2)  into  a  certificate  of  public  convenience 
and  necessity.  The  operating  authority 
sought  by  Lee  Way  in  MC  61440  (Sub 
113)  and  MC-F-10213  generally  cor¬ 
responded  to  the  authority  held  by  PET 
ill  its  certificate  of  registration  in  No. 
MC  99883  (Sub-No.  2).  By  order  dated 
September  23,  1969,  and  two  supple¬ 
mental  orders  dated  December  16,  1969, 
and  January  30,  1970,  the  latter  gen¬ 
erally  extending  the  consummation  date 
of  the  Commission,  Review  Board  No.  5, 
Lee  Way  was  authorized  to  acquire  con¬ 
trol  through  purchase  of  capital  stock 
the  operating  rights  and  property  of  PET 
were  authorized  to  be  merged  into  Lee 
Way  for  ownership,  management,  and 
operation,  and  by  the  same  application, 
R.  E.  Lee  and  M.  S.  Lee,  were  authorized 
to  acquire  control  of  the  said  operating 
rights  and  property  through  the  transac¬ 
tion.  Thereafter,  by  the  supplemental 
order  of  December  16,  1969,  the  order  of 
September  23,  1969,  was  modified  to  ex¬ 
clude  therefrom  the  requirement  that  the 
operating  rights  and  properties  of  PET 
be  merged  into  Lee  Way  for  ownership, 
management,  and  operation,  and  to  au¬ 
thorize  only  the  acquisition  by  Lee  Way 
of  control  of  PET  through  purchase  of 
outstanding  capital  stock,  subject  to  the 
condition  that  when  certain  tax  benefits 
had  been  exhausted,  estimated  at  2  years, 
a  new  application  for  merger  of  PET  into 
Lee  Way  be  submitted. 

By  application  on  Form  OP-OR-9,  filed 
February  17,  1970,  and  handled  herein 
as  a  petition,  petitioner.  Pacific  Express 
Transportation  requests  that  it  be  substi¬ 
tuted  as  applicant  in  lieu  of  Lee  Way 
Motor  Freight,  Inc.,  for  the  authority 
granted  Lee  Way,  pursuant  to  the  find¬ 
ings  in  MC-F-10213  in  MC  61440  (Sub- 
113),  as  supplemented  by  orders  of  De¬ 
cember  16,  1969,  and  January  30,  1970. 
No  additional  authority  is  sought  by  PET 
over  that  granted  Lee  Way  by  the  order 
of  September  23,  1969,  as  supplemented. 
During  the  interim  period,  prior  to  the 
consummation  as  above  noted,  PET  re¬ 
quests  authority  to  remain  as  a  separate 
corporation  under  control  of  Lee  Way 
and  with  merger  occuring  not  prior  to 
September  23,  1971.  Note:  The  substi¬ 
tuted  applicant  considers  the  matter  as 
still  directly  related  to  MC-F-10213.  If 
the  operating  authority  sought  by  the 
substituted  applicant  is  granted  it  would 
revert  to  Lee  Way  after  consummation 
and  merger  in  accordance  with  the  find¬ 
ing  in  MC-F-10213,  as  supplemented. 

Applications  Under  Sections  5  and 
210a(b) 

The  following  applications  are  gov¬ 
erned  by  the  Interstate  Commerce 
Commission’s  special  rules  governing 
notice  of  filing  of  applications  by  motor 
carriers  of  property  or  passengers  tmder 
sections  5(a)  and  210a(b)  of  the  Inter¬ 
state  Commerce  Act  and  certain  other 
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proceedings  with  respect  thereto.  (49 
CFR  1.240). 

MOTOR  CARRIERS  OF  PROPERTY 

No.  MC-P-10233  (Corrected  Amend¬ 
ment)  (POX  TRANSPORT  SYSTEM— 
Control— PRIDE  TRANSPORT  CO.), 
published  in  the  September  5, 1968,  issue 
of  the  Pederal  Register,  on  t>age  12604, 
and  amendment  in  the  January  21,  1970, 
issue  of  the  Pederal  Register,  on  page 
840.  By  amended  application  filed  Jan¬ 
uary  8,  1970,  applicants  seek  to  merge 
PRIDE  TRANSPORT  CO.,  into  POX 
TRANSPORT  SYSTEM.  This  coiTected 
notice  to  show  correct  italicized  year 
dates,  in  lieu  of  prior  notice  year  dates. 

No.  MC-P-10765.  Authority  sought  for 
control  and  merger  by  THE  GRAY  LINE, 
INC.,  25  Webber  Street,  Roxbury,  Mass. 
02119,  of  the  operating  rights  and  prop¬ 
erty  of  L.  C.  CORP.,  doing  business  as 
GREY  LINES,  25  Webber  Street,  Rox¬ 
bury,  Mass.  02119,  and  for  acquisition  by 
ABRAHAM  S.  CAPLAN,  5  BarOett  Street, 
Marblehead,  Mass.,  and  LEONARD 
CAPLAN,  7  Chilton  Street,  Brookline, 
Mass.,  of  control  of  such  rights  and  prop¬ 
erty  through  the  transaction.  Applicants’ 
attorney:  Charles  W.  Singer,  33  North 
Dearborn  Street,  Chicago,  HI.  60602. 
Operating  rights  sought  to  be  controlled 
and  merged:  Magazines  as  a  common 
carrier,  over  irregular  routes,  between 
Boston,  Mass.,  and  Old  Saybrook,  Conn., 
on  the  one  hand,  and,  on  the  other,  points 
In  Rhode  Island,  that  part  of  Connecti¬ 
cut  east  of  Alternate  U.S.  Highway  5, 
certain  specified  points  in  Massachusetts, 
points  In  New  Hampshire  on  U.S.  High¬ 
way  202  south  of  Blast  Jaffrey,  N.H.,  and 
those  in  New  Hampshire  on  and  within 
15  miles  of  U.S.  Highway  3  south  of 
Laconia,  N.H.,  from  Boston,  Mass.,  to 
points  in  Maine,  and  certain  specified 
points  in  New  Hampshire;  newspapers, 
newspaper  inserts  and  supplements,  be¬ 
tween  Boston,  Mass.,  on  the  one  hand, 
and,  on  the  other,  points  in  Rhode  Island, 
that  part  of  Connecticut  east  of  Alternate 
U.S.  Highway  5,  and  cei-tain  specified 
points  in  Massachusetts,  points  in  New 
Hampshire  on  U.S.  Highway  202  south  of 
Blast  Jaffrey,  N.H.  and  Highway  3  south 
of  Laconia,  N.H.,  between  Boston,  Mass., 
on  the  one  hand,  and,  on  the  other,  cer¬ 
tain  specified  points  In  Maine  and  New 
Hampshire;  printed  matter,  from  Lowell, 
Mass.,  to  points  in  Rhode  Island,  Maine, 
New  Hampshire,  and  Vermont;  from 
Boston,  Mass.,  to  points  in  Rhode  Island, 
Maine,  New  Hampshire,  and  Vermont, 
with  restriction;  groceries,  meat,  fish, 
and  produce,  from  Boston,  Mass.,  to 
Providence  and  Pawtucket,  R.I.; 

Srtgar,  from  Charlestown,  Mass.,  to 
Portland,  Maine;  steel,  between  Cam¬ 
bridge,  Mass.,  on  the  one  hand,  and,  on 
the  other.  Providence,  R.I.,  and  Dover, 
N.H.;  lubricating  oil  and  empty  oil  drums, 
between  Boston,  Mass.,  on  the  one  hand, 
and,  on  the  other.  Providence,  R.I.,  and 
Keene,  N.H.;  wool  and  mohair,  between 
Boston,  Mass.,  on  the  one  hand,  and,  on 
the  other,  Sanford,  Maine,  and  Bristol, 
R.I.;  alcoholic  beverages,  between  Bos¬ 
ton,  Mass.,  on  the  one  hand,  and,  on  the 
other,  Brooklyn,  N.Y.,  and  Hartford. 
Conn.;  magazines,  and  newspapers  and 


newspaper  inserts  and  supplements, 
when  transported  in  the  same  vehicle  and 
at  the  same  time  with  magazines,  from 
New  York,  N.Y.,  and  Jersey  City  and 
South  Kearny,  N.J.,  to  Norwich  and  Put¬ 
nam,  Conn.,  and  Westerly  and  Woon¬ 
socket,  R.I.,  between  New  York  and  Long 
Island  City,  N.Y.,  Jersey  City  and  South 
Kearny,  N.J.,  on  the  one  hand,  and,  on 
the  other,  points  in  New  London  and 
Middlesex  Counties,  Conn.;  (1)  maga¬ 
zines  and  inserts,  supplements,  and  parts 
of  magazines,  and  (2)  newspapers,  and 
inserts,  supplements,  and  parts  of  news¬ 
papers,  when  transported  in  the  same  ve¬ 
hicle  and  at  the  same  time  as  the  com¬ 
modities  in  (1)  above,  between  Albany, 
N.Y.,  and  Pittsfield,  Mass.;  parts  of 
magazines,  between  Boston,  Mass.,  and 
Old  Saybrook,  Conn.,  on  the  one  hand, 
and,  on  the  other,  points  in  Rhode  Island, 
that  part  of  Connecticut  east  of  Alter¬ 
nate  U.S.  Highway  5,  certain  specified 
points  in  Massachusetts,  points  in  New 
Jersey  on  U.S.  Highway  202,  south  of 
Blast  Jaffrey.  N.H.,  and  those  in  New 
Hampshire  on  and  within  15  miles  of  U.S. 
Highway  3  south  of  Laconia,  N.H.,  from 
Boston,  Mass.,  to  points  in  Maine,  and 
certain  specified  points  in  New  Hamp¬ 
shire,  from  New  York,  N.Y.,  and  Jersey 
City  and  South  Kearny,  N.J.,  to  Norwich 
and  Putnam,  Conn.,  and  Westerly  and 
Woonsocket,  R.I.,  between  New  York  and 
Long  Island  City,  N.Y.,  Jersey  City  and 
South  Kearny,  N.J.,  on  the  one  hand, 
and,  on  the  other,  points  in  New  Lon¬ 
don  and  Middlesex  Counties,  Conn.; 

Parts  of  newspapers,  and  newspaper 
inserts  and  supplements,  between  Boston, 
Mass.,  on  the  one  hand,  and.  on  the 
other,  points  in  Rhode  Island,  that  part 
of  Connecticut  east  of  Alternate  U.S. 
Highway  5,  certain  specified  points  in 
Massachusetts,  points  in  New  Hamp¬ 
shire  on  U.S.  Highway  202  south  of  East 
Jaffrey,  N.H.,  and  those  in  New  Hamp¬ 
shire  on  and  within  15  miles  of  U.S.  High¬ 
way  3  south  of  Laconia,  N.H.,  between 
Boston,  Mass.,  on  the  one  hand,  and,  on 
the  other,  certain  specified  points  in 
Maine,  and  New  Hampshire,  from  New 
York,  N.Y.,  and  Jersey  City  and  South 
Kearney,  N.J.,  to  Norwich  and  Putnam, 
Conn.,  and  Westerly  and  Woonsocket. 
R.I.,  between  New  York  and  Long  Island 
City,  N.Y.,  Jersey  City  and  South  Kear¬ 
ney,  N.J.,  on  the  one  hand,  and,  on  the 
other,  points  in  New  London  and  Middle¬ 
sex  Counties;  magazines  and  parts  of 
magazines,  from  Springfield,  Mass.,  to 
r>oints  in  Rhode  Island,  Maine,  Vermont, 
New  Hampshire,  certain  specified  points 
in  Connecticut,  and  Massachusetts,  with 
restriction;  and  books,  when  moving  in 
the  same  vehicle  and  at  the  same  time  as 
newspapers,  newspaper  Inserts  and  sup¬ 
plements,  magazines  and  inserts,  sup¬ 
plements  and  parts  of  magazines  (other¬ 
wise  authorized) ,  from  Boston,  Mass.,  to 
points  in  that  part  of  Connecticut  east 
of  Alternate  U.S.  Highway  5,  with  re¬ 
striction.  THE  GRAY  LINE,  INC.,  is  au¬ 
thorized  to  operate  as  a  common  carrier 
in  Massachusetts,  Maine,  New  Hamp¬ 
shire,  Vermont,  New  York,  Rhode  Island, 
Connecticut,  Pennsylvania,  Delaware, 
MaiTland,  New  Jersey,  Virginia,  and  the 
District  of  Columbia.  Application  has  not 


been  filed  for  temporary  authority  under 
section  210a(b) . 

No.  MC-P-10766.  Authority  sought  for 
purchase  by  HANNIBAL  QUINCY 
TRUCK  LINES,  INC.,  2816  Market 
Street,  Hannibal,  Mo.  63401,  of  the 
operating  rights  and  certain  property  of 
BURLINGTON  CHICAGO  CARTAGE, 

INC.,  604  North  Tremont,  Kewanee,  Ill. 
61443,  and  for  acquisition  by  WILLIAM 
M.  GULLY,  also  of  Hannibal,  Mo.,  of  con¬ 
trol  of  such  rights  and  property  through 
the  purchase.  Applicants’  attorney: 
Donald  L.  Stern,  630  City  National  Baiik 
Building,  Omaha,  Nebr.  68102.  Operating 
rights  sought  to  be  transferred:  General 
commodities,  excepting,  among  others, 
classes  A  and  B  explosives,  household 
goods,  and  commodities  in  bulk,  as  a 
common  carrier,  over  regular  routes, 
between  Keokuk,  Iowa,  and  Chicago,  Ill., 
serving  certain  intermediate  and  off- 
route  points;  uxire,  wire  products,  and 
iron  and  steel  fence  posts,  over  irregular 
routes,  from  Peoria,  HI.,  to  Burlington, 
Iowa;  burial  vaults,  from  Burlington, 
Iowa,  to  certain  specified  points  in 
Nebraska;  livestock,  between  certain 
specified  points  in  Iowa,  on  the  one  hand, 
and,  on  the  other,  certain  specified  points 
in  Illinois;  and  general  commodities,  ex¬ 
cepting,  among  others,  classes  A  and  B 
explosives,  household  goods,  and  com¬ 
modities  in  bulk,  between  Burlington, 
Iowa,  on  the  one  hand,  and,  on  the  other. 

The  Iowa  Ordnance  Plant  near  West 
Burlington,  Iowa,  between  Galesburg 
and  Kewanee,  Ill.,  on  the  one  hand,  and, 
on  the  other,  certain  specified  points  in 
Illinois.  Vendee  is  authorized  to  operate 
as  a  common  carrier  in  Illinois,  Iowa, 
Missouri,  and  Kansas.  Application  has 
been  filed  for  temporary  authority  under 
section  210a(b). 

No.  MC-F-10767.  Authority  sought  for 
control  by  DONALD  L.  WASHUM,  800 
Pacific  Avenue,  Yuma,  Ariz.  85364,  of 
HAYWOOD  WASHUM,  doing  bUsiness 
as  LOS  ANGELES-YUMA  FREIGHT 
LINES,  800  Pacific  Avenue,  Yuma,  Ariz. 
85364.  Applicants’  attorneys:  Robert  E. 
Joyner,  2111  Sterick  Building,  Memphis, 
Tenn.  38103,  and  Harold  G.  Hernly,  711 
14th  Street  NW.,  Washington,  D.C.  20005. 
Operating  rights  sought  to  be  controlled: 
General  commodities,  except  those  of  ] 
unusual  value,  classes  A  and  B  explosives,  ( 
household  goods  as  defined  by  the  Com¬ 
mission,  and  commodities  requiring 
special  equipment,  as  a  common  carrier,  \ 
over  regular  routes,  between  Los  Angeles,  ) 
Calif.,  and  Yuma,  Ariz.,  serving  all  in-  i 
termediate  points,  and  certain  off-route  \ 
points;  and  general  commodities,  except  j 
those  of  unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined  | 
by  the  Commission,  and  commodities  re-  ] 
quiring  special  equipment,  over  irregu-  ] 
lar  routes,  between  Yuma,  Ariz.,  on  the  i 
one  hand,  and,  on  the  other,  points  In 
Arizona  within  30  miles  of  Yuma.  1 
DONALD  L.  WASHUM,  individually  ( 
holds  no  authority  from  this  Commis-  ^ 
Sion.  However,  he  controls  SVENSSON  : 
FREIGHT  LINES,  800  Pacific  Avenue,  t 
Post  Office  Box  530,  Yuma,  Ariz.  85364,  » 

which  is  authorized  to  operate  as  a  i 
common  carrier  in  Arizona,  and  under  i 
a  certificate  of  registration,  within  the 
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State  of  Arizona.  Application  has  been 
filed  for  temporary  authority  under  sec¬ 
tion  210a(b). 

No.  MC-F-10768.  Authority  sought  for 
purchase  by  ECOPP  TRUCKING.  INC., 
625  East  Broadway,  Portville,  Ind.  46040, 
of  a  portion  of  the  operating  rights  and 
certain  property  of  BULK  TRANSPORT, 
INC.,  Post  Office  Box  89,  Port  Allen,  La. 
70767,  and  for  acquisition  by  REX 
EX^OPP,  also  of  Portville,  Ind.,  of  con¬ 
trol  of  such  rights  and  property  through 
the  purchase.  Applicants’  attorney:  Rob¬ 
ert  C.  Smith,  711  Chamber  of  Commerce 
Building,  Indianapolis,  Ind.  46204.  Op¬ 
erating  rights  sought  to  be  transferred: 
Lime,  in  bulk,  as  a  common  carrier,  over 
irregular  routes,  from  the  plantsite  of 
US.  Gypsum  Co.,  at  Montevallo,  Ala., 
to  points  in  Mississippi:  and  lime  and 
limestone,  in  bulk,  from  points  in  Shelby, 
St.  Clair,  and  Jefferson  Counties,  Ala.,  to 
points  in  Mississippi,  Tennessee,  Florida, 
Georgia,  Louisiana,  Arkansas,  North 
Carolina,  and  South  Carolina,  with  re¬ 
striction.  Vendee  is  authorized  to  op¬ 
erate  as  a  common  carrier  in  Indiana, 
Missouri,  Illinois,  South  Carolina,  North 
Carolina,  Wisconsin,  Michigan,  Ohio, 
Tennessee,  Mississippi,  North  Dakota, 
Oklahoma,  Arkansas,  South  Dakota,  Vir¬ 
ginia,  Louisiana,  New  Jersey,  Pennsyl¬ 
vania,  Kentucky,  Iowa,  Nebraska,  New 
York,  Rhode  Island,  Massachusetts,  Kan¬ 
sas,  Alabama,  Georgia,  Florida,  West 
Virginia,  Minnesota,  Delaware,  New 
Hampshire,  and  the  District  of  Columbia. 
Application  has  not  been  filed  for  tem¬ 
porary  authority  under  section  210a(b). 

No.  MC-P-10769.  Authority  sought  for 
purchase  by  BITER  FREIGHT  SYSTEM, 
INC.,  1800  North  Olden  Avenue,  Tren¬ 
ton,  N.J.  08600,  of  the  operating  rights 
of  MARTIN  TRUCKING  CO.,  INC.,  33 
Cadwell  Drive,  Springfield,  Ma.ss.  01100, 
and  for  acquisition  by  HUBERT  BITER, 
SR.,  CHARLES  BITER,  and  HUBERT 
BITER,  JR.,  all  also  of  Trenton,  N.J.,  of 
control  of  such  rights  through  the  pur¬ 
chase.  Applicants’  attorney:  Thomas  W. 
Murrett,  342  North  Main  Street,  West 
Hartford,  Conn.  06117.  Operating  rights 
sought  to  be  trairsferred:  Under  a  cer¬ 
tificate  of  registration,  in  Docket  No. 
MC-1 20848  Sub-1,  covering  the  trans¬ 
portation  of  general  commodities,  as  a 
common  carrier,  in  interstate  commerce, 
within  the  State  of  Massachusetts. 
Vendee  is  authorized  to  operate  as  a  com¬ 
mon  carrier  in  Pennsylvania,  New  Jersey, 
and  New  York.  Application  has  been 
filed  for  temporary  authority  under  sec¬ 
tion  210a(b) .  Note;  No.  MC-27845  Sub-4 
Ls  a  matter  directly  related. 

No.  MC-F-10770.  Authority  sought  for 
purchase  by  CONTRACT  FREIGHTERS, 
INC.,  3105  East  Seventh  Street,  Joplin, 
Mo.  64801,  of  a  portion  of  the  operating 
rights  of  BILYEU  REFRIGERATED 
TRANSPORT  CORPORATION,  Post  Of¬ 
fice  Box  688,  Marshall,  Mo.  65301.  Appli¬ 
cants’  attorney:  Thomas  F.  Kilroy,  2111 
Jefferson  Davis  Highway,  Arlington,  Va. 
22202.  Operating  rights  sought  to  be 
traiisf erred:  Cheese,  as  a  common  car¬ 
rier,  over  irregular  routes,  from  points 
in  South  Dakota  to  points  in  Newton, 
Jasper,  and  Greene  Counties,  Mo.,  with 


restriction.  Vendee  is  authorized  to  op¬ 
erate  as  a  common  carrier  in  Missouri, 
Nebraska,  Oklahoma,  Indiana,  Iowa, 
Kansas,  Minnesota,  Wisconsin,  Arkansas, 
Illinois,  Tennessee,  North  Dakota,  South 
Dakota,  Colorado,  and  Texas.  Applica¬ 
tion  has  been  filed  for  temporary  au¬ 
thority  under  section  210a  ib) . 

By  the  Commission. 

[SEALl  H.  Neil  Garson, 

Secretary. 

[FR.  Doc.  70-2625;  Filed,  Mar.  3,  1970; 
8:49  a.m.) 


NOTICE  OF  FILING  OF  MOTOR 
CARRIER  INTRASTATE  APPLICATIONS 

February  27,  1970. 

The  following  applications  for  motor 
common  carrier  authority  to  operate  in 
Intrastate  commerce  seek  concurrent  mo¬ 
tor  carrier  authorization  in  interstate  or 
foreign  commerce  within  the  limits  of  the 
intrastate  authority  sought,  pursuant  to 
section  206(a)  (6)  of  the  Interstate  Com¬ 
merce  Act,  as  amended  October  15,  1962. 
These  applications  are  governed  by  Spe¬ 
cial  Rule  1.245  of  the  Commission’s  rules 
of  practice,  published  in  the  Federal  Reg¬ 
ister,  issue  of  April  11,  1963,  page  3533, 
which  provides,  among  other  things,  that 
protests  and  requests  for  information 
concerning  the  time  and  place  of  State 
Commission  hearings  or  other  proceed¬ 
ings,  any  subsequent  changes  therein, 
any  other  related  matters  shall  be  di¬ 
rected  to  the  State  Commission  with 
which  the  application  is  filed  and  shall 
not  be  addressed  to  or  filed  with  the  In¬ 
terstate  Commerce  Commission. 

State  Docket  No.  OCC-MC-27210,  filed 
January  16,  1970.  Applicant:  CADDO 
EXPRESS,  INC.,  1016  Southwest  Second 
Street,  Oklahoma  City,  Okla.  Applicant’s 
representative:  Alfred  Smith,  419  North¬ 
west  Sixth  Street,  Oklahoma  City,  Okla. 
73102.  Certificate  of  public  convenience 
and  necessity  sought  to  operate  a  freight 
service  as  follows;  Transportation  of 
General  commodities,  between  Okla¬ 
homa  City,  Okla.,  and  Richards  Spur, 
Okla.,  over  the  following  route,  to- wit: 
from  Oklahoma  City,  Okla.,  south  over 
U.S.  Highway  62  and  U.S.  Highway  277 
to  Richards  Spur,  Okla.,  and  thence 
north  over  U.S.  Highway  62  and  U.S. 
Highway  281,  to  its  junction  with  Okla¬ 
homa  State  Highway  9,  thence  east  over 
U.S.  Highway  62  and  Oklahoma  State 
Highway  9  to  its  junction  with  U.S. 
Highway  62  and  Oklahoma  State  High¬ 
way  9,  thence  north  over  U.S.  Highway 
62  to  Oklahoma  City,  Okla.  Further 
serving  a  route  from  the  junction  of  U.S. 
Highway  281  and  Oklahoma  State  High¬ 
way  19  from  Apache,  Okla.,  over  Okla¬ 
homa  State  Highway  19  to  its  junction 
with  Oklahoma  State  Highway  8  at 
Cyril,  Okla.,  thence  over  Oklahoma  State 
Highway  8  northerly  to  its  junction  with 
U.S.  Highway  62  at  Anadarko,  Okla. 
Both  intrastate  and  interstate  authority 
sought. 

HEARING:  Friday,  March  20,  1970,  at 
Jim  ’Thorpe  Office  Building,  Oklahoma 
City,  Okla.  Requests  for  procedural  in¬ 


formation,  including  the  time  for  filing 
protests,  concerning  this  application 
should  be  addressed  to  the  Oklahoma 
Corporation  Commission,  Jim  Thorpe 
Building,  Oklahoma  City,  Okla.  73105, 
and  should  not  be  directed  to  the 
Interstate  Commerce  Commission. 


By  the  Commission. 


[SEALl 


H.  Neil  Garson, 
Secretary. 


[F.R.  Doc.  70-2627;  Filed,  Mar.  3,  1970; 
8:49  a.m.  I 


[Notice  501] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

February  27,  1970. 

Synopses  of  orders  entered  pursuant 
to  section  212(b)  of  the  Interstate  Com¬ 
merce  Act,  and  rules  and  regulations 
prescribed  thereunder  (49  CFR  Part 
1132),  appear  below; 

As  provided  in  the  Commission’s  spe¬ 
cial  rules  of  practice  any  interested  per¬ 
son  may  file  a  petition  seeking  recon¬ 
sideration  of  the  following  numbered 
proceedings  within  20  days  from  the  date 
of  publication  of  this  notice.  Pursuant  to 
section  17(8)  of  the  Interstate  Com¬ 
merce  Act,  the  filing  of  such  a  petition 
will  postpone  the  effective  date  of  the 
order  in  that  proceeding  pending  its  dis¬ 
position.  The  matters  relied  upon  by 
petitioners  must  be  specified  in  their 
petitions  with  particularity. 

Finance  Docket  No.  25986.  By  order  of 
February  18,  1970,  the  Motor  Carrier 
Board  approved  the  transfer  to  Gutt- 
man  Towing,  Inc.,  Speers,  Pa.:  of  the 
amended  certificate  in  No.  W-373,  is¬ 
sued  August  6,  1968,  to  Mon  River  Tow¬ 
ing,  Inc.,  Speers,  Pa.,  authorizing  the 
performance  of  general  towage  between 
ports  and  points  along  the  Allegheny, 
Monongahela,  and  Youghiogheny  Rivers, 
and  the  Ohio  River  in  Pennsylvania, 
Ohio,  and  West  Virginia,  north  of  and 
including  New  Martinsville,  W.  Va.  John 
A.  Vuono,  2310  Grant  Building,  Pitts¬ 
burgh,  Pa.  15219,  attorney  for  applicants. 

No.  MC-FC-71835.  By  order  of  Febru¬ 
ary  25,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Raymond  E. 
Town-send,  Jr.,  Dagsboro — Omar  Road, 
Frankford,  Del.  19945,  of  certificates 
Nos.  MC-116442  (Sub-No.  1),  MC-116- 
442  (Sub-No.  4),  MC-116442  (Sub-No. 
6),  MC-116442  (Sub-No.  8),  MC-116442 
(Sub-No.  10),  and  MC-116442  (Sub-No. 
11)  issued  October  25,  1962,  April  22, 
1963,  May  24,  1963,  November  14,  1963, 
September  11,  1963,  and  July  28,  1964, 
respectively,  to  Baker’s  Express  Co.,  Inc., 
Dagsboro,  Del.  19939,  authorizing  the 
transportation  of  lime  and  limestone,  in 
bulk,  in  dump  vehicles,  and  in  bags, 
from  the  site  of  the  Warner  Co.  Plant  at 
Devault,  Pa.,  to  points  in  Delaware, 
Maryland,  and  specified  points  in  Vir¬ 
ginia:  dry  feather  meal  from  Salisbury, 
Md.,  to  Baltimore,  Md.,  Philadelphia  and 
Fort  Washington,  Pa.,  New  York,  N.Y., 
Jersey  City,  N.J.,  and  other  points  in 
New  Jersey  and  New  York:  dry  fish  meal 
from  New’  York,  N.Y.,  and  points  in  New 
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Jersey  to  points  in  Delaware  and  speci¬ 
fied  points  in  Maryland  and  Virginia, 
Philadelphia,  Pa.,  to  points  In  New 
Castle  County,  Del.,  and  Cecil  County, 
Md.,  points  in  Accomack  and  Northamp¬ 
ton  Counties,  Va.;  and  from  Baltimore. 
Md.,  to  points  in  Kent  and  Sussex  Coim- 
ties,  Del.,  New  Castle,  Del.,  and  a  speci¬ 
fied  part  of  Maryland;  dry  meat  scrap 
and  dry  bone  meal  from  Newark,  Secau- 
cus,  Kearny,  and  Harrison,  N.J.,  to 
points  in  Delawai’e  and  specified  points 
in  Maryland  and  Virginia;  fertilizer 
from  Chesapeake,  Va.,  to  points  in  Dela¬ 
ware  and  specified  points  in  Maryland; 
and  manufactmed  fertilizers,  from 
Chesapeake,  Va.,  to  Windsor,  N.C.,  and 
from  Baltimore,  Md.,  to  points  in  Wico¬ 
mico,  Worcester,  and  Somerset  Coimties, 
Md. 

No.  MC-FC-71913.  By  order  of  Febru¬ 
ary  24,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Ronald  R. 
Barth,  Post  Office  Box  424,  Braymer,  Mo. 
64624,  of  certificate  No.  MC-1607  issued 
July  6, 1964,  to  Bruce  L.  Clevenger,  doing 
business  as  Braymer  Freight  Service, 
Route  3,  Braymer,  Mo.  64624  authoriz¬ 
ing  the  transportation  of;  General  ex¬ 
ceptions,  with  the  usual  exceptions,  but 
Including  household  goods,  between 
specified  points  and  areas  in  Missouri, 
Kansas,  and  Iowa. 

No.  MC-FC-71926.  By  order  of  Febru¬ 
ary  24,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  James  J.  Hoc- 
kett,  doing  business  as  Hockett  Truck¬ 
ing,  Tennant,  Iowa,  of  the  operating 
rights  in  certificate  No.  MC-47548  issued 
May  11,  1949,  to  J.  T.  Hockett  and  J.  J. 
Hockett,  a  partnership,  doing  business  as 
J.  T.  Hockett  &  Son,  Tennant,  Iowa,  au¬ 
thorizing  the  transportation  of  livestock, 
grain,  feed,  salt,  seed,  agricultural  im¬ 
plements,  petroleum  products  in  con¬ 
tainers,  building  materials,  plumbing 
supplies,  hardware,  and  binding  twine, 
between  Tennant,  Iowa,  and  points  with¬ 
in  10  miles  thereof,  on  the  one  hand,  and, 
on  the  other,  Omaha,  Nebr.  A.  R.  Fowler, 
2288  University  Avenue,  St.  Paul,  Minn. 
55114,  representative  for  applicants. 

No.  MC-PC-71927.  By  order  of  Febru¬ 
ary  24,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Ben’s  Tran.sfer 


&  Storage  Co.,  Inc.,  Baker.  Oreg.,  of  the  ] 
operating  rights  in  certificates  Nos.  MC-  ; 
42710,  MC-42710  (Sub-No.  5),  and  MC- 
42710  (Sub-No.  9)  (corrected),  issued  i 
September  4.  1964,  May  16,  1961,  and 
December  6,  1967,  respectively,  to  Benja¬ 
min  A.  Ryder,  James  B.  Ryder,  Joseph 
B.  Ryder,  and  John  H.  Ryder,  a  partner¬ 
ship,  doing  business  as  Ben’s  Transfer  & 
Storage,  Baker,  Oreg.,  authorizing  the 
transportation  of  emigrant  movables  and 
general  commodities,  except  liquids  in 
bulk,  between  points  in  Ada,  Adams, 
Boise,  Canyon,  Owyhee,  Payette,  Twin 
Palls,  Valley,  and  Washington  Counties, 
Idaho,  and  Baker,  Grant,  Harney,  and 
Malheur  Counties,  Oreg.;  building  mate¬ 
rials,  between  points  in  Baker  County, 
Oreg.,  on  the  one  hand,  and,  on  the 
other,  pK>ints  in  Grant,  Lincoln,  Franklin, 
Adams,  and  Benton  Coimties,  Wash.; 
canned  and  preserved  fruits  and  vege¬ 
tables,  from  Portland.  Oreg.,  to  Ontario, 
Oreg.;  shingles  and  lumber,  from  Port¬ 
land,  Oreg.,  to  Fniitland,  Idaho;  lime,  in 
bulk,  from  Wing,  Oreg.,  to  points  in 
Asotin,  Garfield,  and  Walla  Walla  Coun¬ 
ties,  Wash.;  and  industrial  lime,  dry,  in 
bulk,  from  Wing,  Oreg.,  to  points  in 
Washington,  Idaho,  and  Montana,  and 
points  in  that  part  of  Nevada  in  and 
south  of  Douglas,  Lyon,  Churchill, 
Lander,  Eureka,  and  White  Pine  Coun¬ 
ties,  Nev.  Earle  V.  White,  White  &  South- 
well,  2400  Southwest  Fourth  Avenue, 
Portland,  Oreg.  97201,  attorney  for 
applicants. 

No.  MC-FC-71928.  By  order  of  Febru¬ 
ary  24,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Jack’s  List  Serv¬ 
ice,  Inc.,  Cliffside  Park,  N.J.,  of  the  op¬ 
erating  rights  in  certificate  No.  MC- 
124222  issued  June  1, 1966,  to  Avino  Bros., 
Inc.,  New  York,  N.Y.,  authorizing  the 
transportation  of  printed  matter  (not 
including  newspapers  and  periodicals), 
printers’  materials  and  supplies,  and  sta¬ 
tionery,  between  New  York,  N.Y.,  on  the 
one  hand,  and,  on  the  other,  points  in 
Bergen,  Essex,  Hudson,  Middlesex,  Mor¬ 
ris.  Pa.ssaic,  Somerset,  and  Union  Coun¬ 
ties,  N.J.  Arthur  J.  Piken,  160-16  Jamaica 
Avenue,  Jamaica,  N.Y.  11432,  and  Wil¬ 
liam  D.  Traub,  10  East  40th  Street, 


New  York,  N.Y.  10016,  attorneys  for 
applicants. 

No.  MC-FC-71937.  By  order  of  Febru- 
ary  24,  1970,  the  Motor  Carrier  Board 
approved  the  tran~fer  to  Cushing  Truck¬ 
ing,  Inc.,  Chicago.  111.,  of  certificate  No. 
MC-48004  issued  October  14,  1969,  to 
John  R.  Pacella,  doing  business  as  Jolm 
J.  Cushing  Trucking  Co.,  Chicago,  Hi., 
authorizing  the  transportation  of:  Gen¬ 
eral  commodities,  usual  exceptions,  be¬ 
tween  points  in  the  Chicago,  m.,  com¬ 
mercial  zone,  as  defined  by  the  Interstate 
Commerce  Commission.  James  R.  Madler, 
1255  North  Sandburg.  Terrace,  Chicago, 
Ill.  60610,  attorney  for  applicants. 

No.  MC-FC-71945.  By  order  of  Febni- 
ai-y  25,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Richard  Moseng 
and  Darlene  Moseng,  a  partnership,  do¬ 
ing  business  as  Lafferty  Moving  &  Stor¬ 
age,  Henderson,  Colo.,  of  the  operating 
rights  in  Certificate  No.  MC-55194  Issued 
October  28,  1960,  to  Howard  J.  Lafferty, 
doing  business  as  Lafferty  Moving  &  Stor¬ 
age,  Greeley,  Colo.,  authorizing  the 
transportation  of  household  goods,  be¬ 
tween  points  in  Weld  County,  Colo.,  on 
the  one  hand,  and,  on  the  other,  points 
in  Wyoming,  Kansas,  and  Nebraska.  John 
P.  Thompson,  450  Capitol  Life  Building, 
Denver,  Colo.  80202,  attorney  for 
applicants. 

No.  MC-PC-71959.  By  order  of  Febru¬ 
ary  24,  1970,  the  Motor  Carrier  Board 
approved  the  transfer  to  Amlin  Cartage, 
Limited,  Windsor,  Ontario,  Canada,  of 
Certificate  No.  MC-1 10027,  issued  Janu¬ 
ary  13,  1950,  to  Darrell  Amlin  and  Wil¬ 
liam  Amlin,  a  partnership,  doing  business 
as  Amlin  Cartage,  Windsor.  Ontario,  au¬ 
thorizing  the  transportation  of :  General 
commodities,  except  dangerous  explo¬ 
sives,  commodities  of  unusual  value  and 
those  requiring  special  equipment,  be¬ 
tween  Detroit,  Mich.,  on  the  one  hand, 
and,  on  the  other,  the  boundary  of  the 
United  States  and  Canada,  at  Detroit. 
Rex  Eames,  900  Guardian  Building, 
Detroit,  Mich.  48226,  attorney  for 
applicants. 

[seal!  H.  Neil  Garson, 

Secretary. 

[F.R.  Doc.  70-2629;  Filed,  Mar.  3,  1970; 

8:49  a.m.] 
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